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ASSESSING  THE  IMPACT  OF  JUDICIAL 
TAXATION  ON  LOCAL  COMMUNITIES 


THURSDAY,  SEPTEMBER  19,  1996 

U.S.  Senate, 
Subcommittee  on  Administrative  Oversight 

AND  THE  Courts, 
Committee  on  the  Judiciary, 

Washington,  DC. 
The  subcommittee  met,  pursuant  to  notice,  at  2:04  p.m.,  in  room 
SD-226,  Dirksen  Senate  Office  Building,  Hon.  Charles  E.  Grassley 
(chairman  of  the  subcommittee)  presiding. 
Also  present:  Senator  Heflin. 

OPENING  STATEMENT  OF  HON.  CHARLES  E.  GRASSLEY,  A  U.S. 
SENATOR  FROM  THE  STATE  OF  IOWA 

Senator  Grassley.  Before  I  give  some  opening  remarks,  I  want 
to  speak  to  a  friendship  that  has  developed  in  16  years  that  I  have 
served  on  this  committee  with  Senator  Heflin,  and  Senator  Heflin 
was  here  a  couple  years  before  I  was.  He  is  retiring  from  the  U.S. 
Senate  at  the  end  of  this  term.  Senator  Heflin  has  been  ranking 
member  of  this  committee  when  I  have  not  been  chairman  and  I 
have  been  ranking  member  of  this  committee  when  he  has  been 
chairman.  There  are  not  very  many  subcommittees  in  the  Congress 
where  you  would  have  this  sort  of  teamwork  over  a  period  of  that 
long,  16  years. 

I  want  to  tell  Senator  Heflin  that  I  have  enjoyed  working  with 
him  and  that  I  am  going  to  miss  not  only  him  as  a  person  and  his 
friendship  but  also  what  he  has  lent  to  the  legislative  process  and 
particularly  his  contribution  to  the  work  of  this  subcommittee. 

I  have  enjoyed  working  with  you.  Senator  Heflin,  and  I  will  miss 
not  being  able  to  work  with  you  in  the  future.  We  disagree  on  very 
little.  The  two  of  us  have  worked  on  this  subcommittee,  as  I  sug- 
gested, as  a  team  for  a  long,  long  period  of  time.  In  that  time,  I 
have  grown  to  genuinely  like  you  and  respect  your  abilities  as  a 
legislator.  Many  of  my  colleagues  have  commented  on  what  a  great 
Senator  and  great  person  you  are. 

Just  thinking  about  what  I  was  going  to  say  at  this  moment,  be- 
cause this  is  probably,  with  two  weeks  left,  the  last  meeting  that 
we  have  as  a  subcommittee  chairman,  and  I  thought  of  that  old 
church  hymn,  "Howell  Great  You  Are".  [Laughter.] 

Or,  you  could  say,  "How  Great  Howell  Art".  [Laughter.] 

So,  Senator  Heflin,  you  are  truly  a  great  Senator  and  the  entire 
Senate  will  miss  you. 

(1) 


Senator  Heflem.  I  appreciate  deeply  your  remarks.  I  have  to  say 
that  I,  hkewise,  have  enjoyed  working  with  you  and  think  we  have 
worked  well  as  a  team.  Hopefully,  we  have  done  some  things  that 
improved  the  court  system  and  the  administration  of  justice. 

I  want  you  to  come  to  Alabama.  We  can  go  plowing  together.  We 
are  both  farm  boys.  We  will  bring  along  another  farm  boy  there. 
He  is  just  a  boy,  and  that  is  Thurmond.  He  is  still  mighty  young. 

Senator  Grassley.  I  will  bring  the  ability  to  raise  40  bushels  of 
beans  per  acre  to  up  your  yield  from  27  bushels  per  acre. 

Senator  Heflin.  We  will  teach  you  to  pick  cotton  while  you  are 
down  there.  Thank  you  again  for  those  remarks. 

Senator  Grassley.  You  bet.  Before  we  go  to  Senator  Thurmond, 
for  me  and  for  Senator  Heflin,  if  there  are  any  opening  remarks, 
I  think  we  will  do  those  now. 

I  thank  everybody  for  being  here.  This  afternoon,  our  subcommit- 
tee, the  Administrative  Oversight  and  the  Coiu1;s  Subcommittee, 
will  be  holding  a  hearing  on  the  practical  real  world  effect  which 
is  hit  on  local  communities  of  judicial  taxation  orders.  Although 
this  hearing  is  not  primarily  about  legislation,  I  have  introduced 
legislation,  as  have  some  of  my  colleagues,  including  Senator  Thur- 
mond, who  we  are  going  to  hear  from  shortly. 

Normally,  judicial  taxation  occurs  when  Federal  courts  issue  an 
order  compelling  an  enormously  expensive  remedy  for  some  wrong- 
ful city  action  or  policy.  If  the  city  cannot  pay  for  it  because  it  is 
just  too  expensive,  the  judge  will  resolve  that  problem  by  ordering 
the  city  simply  to  raise  taxes.  As  we  all  know,  in  1990,  the  Su- 
preme Court  in  Missouri  v.  Jenkins,  by  a  narrow  margin,  I  might 
say,  ruled  that  the  Federal  courts  may,  in  fact,  force  communities 
to  raise  taxes. 

As  I  said  earlier,  I  have  introduced  legislation  dealing  with  judi- 
cial taxation.  Under  my  bill,  which  proposes  not  to  ban  all  judicial 
taxation  but  to  severely  limit  the  ability  of  courts  to  use  this  ex- 
treme remedy,  courts  would  have  to  show  that  an  order  requiring 
taxes  be  paid  is  absolutely  necessary  to  remedy  some  wrongful  ac- 
tion. 

[The  above  mentioned  bill,  S.  1817,  follows:] 


104th  congress 
2d  Session 


S.1817 


To  limit  the  authority  of  Federal  courts  to  fasliion  remedies  that  require 
local  jurisdictions  to  assess,  lew,  or  collect  taxes,  and  for  other  purposes. 


IN  THE  SENATE  OF  TtlE  UN^TED  STATES 

]May  23,  1996 

Mr.  Grassley  (for  himself,  Mr.  HATCH,  Mrs.  Ivassebaum,  and  Mr.  Bond) 
introduced  the  following  bill;  which  was  read  twice  and  referred  to  the 
Committee  on  the  Judiciary 


A  BILL 

To  limit  the  authority  of  Federal  courts  to  fashion  remedies 
that  require  local  jurisdictions  to  assess,  le\y,  or  collect 
taxes,  and  for  other  purjDOses. 

1  Be  it  enacted  by  the  Senate  and  House  of  Representa- 

2  tives  of  tJie  United  States  of  America  in  Congress  assembled, 

3  SECTION  1.  SHORT  TITLE. 

4  This  Act  may  be  cited  as  the  "Fairness  in  Judicial 

5  Taxation  Act  of  1996". 

6  SEC.  2.  FINDINGS. 

7  The  (^ongi-ess  finds  that — 


2 

1  (1)  a  variety  of  effective  and  appropriate  judi- 

2  cial  remedies  are  available  under  existing  law  for  the 

3  full  redress  of  legal  or  constitutional  violations; 

4  (2)  the  imposition,  increase,  levying,  or  assess- 

5  ment  of  taxes  by  courts  is  not  necessarj^  or  appro- 

6  priate  for  the  full  and  effective  exercise  of  remedies 

7  imposed  by  Federal  courts  with  appropriate  jurisdic- 

8  tion; 

9  (3)  the  imposition,  increase,  levying,  or  assess- 

10  ment  of  taxes  by  judicial  o^der  is — 

1 1  (A)  not  an  appropriate  exercise  of  the  judi- 

12  cial  power  under  the  Constitution;  and 

13  (B)  incompatible  ^^dth — 

14  (i)    the    traditional    principles    of   the 

15  laws  and  Goverimient  of  the  United  States; 

16  and 

17  (ii)  the  basic  American  principle  that 

18  taxation  without   representation  is   tyran- 

19  nical  (because  Federal  courts  are  composed 

20  of  unelected  officials  who  are  not  answer- 

21  able  to  the  popular  will); 

22  (4)  when  a  Federal  court  issues  an  order  that 

23  requires  or  results  in  the  imposition,  increase,  levj^- 

24  ing,  or  assessment  of  any  tax,  the  court — 


•S  1817  IS 


3 

1  (A)  exceeds  the  proper  boundaries  of  the 

2  hmited  jurisdiction   and   authoritj^   of  Federal 

3  courts  under  the  Constitution;  and 

4  (B)  impermissibly  intrudes  on  the  legisla- 

5  tive  functions  of  the  democratic  system  of  gov- 

6  ernment  of  the  United  States; 

7  (5)  no  court  should  enter  an  order  or  approve 

8  any  settlement — 

9  (A)  remedying  a  legal  or  constitutional  \do- 

10  lation  by  imposing,  creating,  increasing,  levjing, 

11  or  assessing  any  tax;  or 

12  (B)  that  has  the  effect  of  imposing,  creat- 

13  ing,  increasing,  levying,  or  assessing  any  tax; 

14  (6)  a  settlement  agreement  or  order  entered  by 

15  a    Federal    court    should   be    fashioned   within    the 

16  framework   of  the  budgetar}-   restraints   of  any  af- 

17  fected  State  or  political  subdivision  thereof;  and 

18  (7)  the  Congress  has  the  authority  under  sec- 

19  tions  1   and  2  of  Article  III  of  the  United  States 

20  Constitution  to  limit  and  regulate  the  jurisdiction  of 

21  the  inferior  Federal  courts,  and  such  authority  in- 

22  eludes  the  power  to  hmit  the  remedial  authority  of 

23  such  courts. 
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1  SEC.  3.  LIMITATION  ON  FEDERAL  COURT  REMEDIES. 

2  (a)  In  General. — Chapter  85  of  title  28,  United 

3  States  Code,  is  amended  by  adding  at  the  end  the  follow- 

4  ing  new  section: 

5  "§  1369.  Limitation  on  Federal  court  remedies 

6  "(a)(1)  No  district  court  may  enter  any  order  or  ap- 

7  prove  any  settlement  that  requires  any  State,  or  political 

8  subdivision  of  a  State,  to  impose,  increase,  le\y,  or  assess 

9  any  tax  for  the  purpose  of  enforcing  any  Federal  or  State 

10  common  law,  statutoi^^,  or  constitutional  right  or  law,  un- 

11  less  the  court  finds  by  clear  and   comvicing  eAidence, 

12  that— 

13  "(A)(i)  there  are  no  other  means  available  to 

14  remedy  the  deprivation  of  rights  or  laws;  and 

15  "(ii)  the  proposed  imposition,  increase,  le^^ang, 

16  or  assessment  is  narrowly  tailored  to   remedy  the 

17  specific  deprivation  at  issue; 

18  "(B)  the  tax  uill  not  contribute  to  or  exacer- 

19  bate  the  deprivation  intended  to  be  remedied; 

20  "(C)  the  proposed  tax  \vi\\  not  result  in  a  loss 

21  of  revenue  for  the  pohtical  subdi\dsion  in  which  it  is 

22  assessed,  le\'ied,  or  collected; 

23  "(D)  the  proposed  tax  \\i\\  not  result  in  the  loss 

24  or  depreciation  of  property  values  of  the  tax]3ayer  so 

25  affected; 
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1  "(E)  the  proposed  tax  ^^dll  not  conflict  A^ath  the 

2  appHcable  laws  with  respect  to  the  maximum  rate  of 

3  taxation  as  determined  by  the  appropriate  State  or 

4  political  subdivision  thereof;  and 

5  "(F)  plans  submitted  to  the  court  by  State  and 

6  local  authorities  will  not  effectively  redress  the  depri- 

7  vations  at  issue. 

8  "(2)  A  finding  under  paragi-aph  (1)  shall — 

9  "(A)  be  subject  to  immediate  interlocutors^  de 

10  novo  re\iew;  and 

11  "(B)  be  re\dewed  b}^  the  court  making  the  find- 

1 2  ing  at  least  annually  with  respect  to  the  issues  relat- 

13  ed  to  the  finding,  wiiether  or  not  a  related  order  or 

14  settlement  agreement  continues  to  apply. 

15  "(3) (A)  Notwithstanding  any  law^  or  rule  of  proce- 

16  dure,  any  aggrieved  corporation,  or  unincorporated  asso- 

17  ciation  or  other  person  residing  or  present  in  the  political 

18  subdivision  in  w^hich  a  tax  is  imposed  in  accordance  with 

19  paragraph  (1)  or  other  entit}^  located  within  that  political 

20  subdivision  shall  have  the  right  to  inten^ene  in  any  pro- 

21  ceeding  concerning  the  imposition  of  the  tax. 

22  "(B)  A  person  or  entity  that  inten^enes  pursuant  to 

23  subparagraph  (A)  shall  have  the  right  to — 

24  "(i)    present   evidence   and   appear   before   the 

25  court  to  present  oral  and  wTitten  testimony;  and 

•S  1817  IS 
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1  "(ii)  appeal  any  finding  required  to  be  made  by 

2  this  section,  or  any  other  related  action  taken  to  im- 

3  pose,  increase,  levy,  or  assess  the  tax  that  is  the  sub- 

4  ject  of  the  intervention. 

5  "(b)  Notwithstanding  any  law  or  rule  of  procedure, 

6  any  order  of  a  district  court  requiring  the  imposition,  in- 

7  crease,  le^y,  or  assessment  of  a  tax  imposed  pursuant  to 

8  subsection  (a)(1)  shall  automatically  terminate  or  expire 

9  on  the  date  that  is  1  year  after  the  later  of — 

10  "(1)  the  date  of  the  iiftposition  of  the  tax; 

11  "(2)  the  date  of  the  enactment  of  the  Fairness 

12  in  Judicial  Taxation  Act  of  1996;  or 

13  "(3)    an  earlier  date,   if  the  court   determines 

14  that  the  deprivation  of  rights  that  is  addressed  b}^ 

15  the  order  has  been  cured  to  the  extent  practicable. 

16  "(c)  Tliis  section  may  not  be  construed  to  preempt 

17  any  law  of  a  State  or  political  subdivision  thereof  that  im- 

18  poses  limitations  on,  or  otherwise  restricts  the  imposition 

19  of  a  tax,  levy,  or  assessment  that  is  imposed  in  response 

20  to  a  court  order  referred  to  in  subsection  (b). 

21  "(d)(1)  Except  as  pro\dded  in  paragraph  (2),  nothing 

22  in  this  section  may  be  construed  to  allow  a  Federal  court 

23  to,  for  the  purpose  of  funding  the  administration  of  an 

24  order  referred  to  in  subsection  (b),  use  funds  acquired  by 
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1  a  State  or  political  subdivision  thereof  from  a  tax  imposed 

2  by  the  State  or  political  subdi\asion  thereof. 

3  "(2)  Paragraph  (1)  does  not  apply  to  any  tax,  leyy, 

4  or  assessment  that,  before  the  date  of  enactment  of  the 

5  Fairness  in  Judicial  Taxation  Act  of  1996,  has,  in  accord- 

6  ance  \vith  apphcable  State  or  local  law,  been  used  to  fund 

7  the  actions  of  a  State  or  political  subdivision  thereof  in 

8  meeting  the  requirements  of  an  order  referred  to  in  sub- 

9  section  (b). 

10  "(e)  The  court  shall  provide  WTitten  notification  to 

11  a  State  or  political  subdivision  thereof  subject  to  an  order 

12  referred  to  in  subsection  (b)  ^^ath  respect  to  an}^  finding 

13  required  to  be  made  by  the  court  under  subsection  (a)  be- 

14  fore  the  begimiing  of  the  fiscal  year  of  that  State  or  politi- 

15  cal  subdivision. 

16  "(f)  There  shall  be  a  presumption  that  the  imposi- 

17  tion,  increase,  levying,  or  assessment  of  taxes  is  not  a  nar- 

1 8  rowly  tailored  means  of  remedying  deprivations  of  Federal 

19  or  State  rights. 

20  "(h)  For  purposes  of  this  section — 

21  "(1)  the  District  of  Columbia  shall  be  consid- 

22  ered  to  be  a  State;  and 

23  "(2)  any  Act  of  Congress  applicable  exclusively 

24  to  the  District  of  Columbia  shall  be  considered  to  be 

25  a  statute  of  the  District  of  Columbia.". 

•S  1817  IS 
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1  (b)  Conforming  Amendment. — The  chapter  analy- 

2  sis  for  chapter  85   of  title  28,   United  States  Code,  is 

3  amended  by  adding  after  the  item  relating  to  section  1368 

4  the  following  new  item: 

"1369.  Limitation  on  Federal  court  remedies.". 

5  (c)  Statutory  Construction. — XotMng  contained 

6  in  tliis  Act  and  the  amendments  made  b}'  this  Act  shall 

7  be  construed  to,  beyond  the  scope  of  applicable  law,  make 

8  legal,  validate,  or  approve  the  use  of  a  judicial  tax,  le\y, 

9  or  assessment  by  a  district  court. 

O 


•S  1817  IS 
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In  the  Jenkins  case,  the  court  permitted  a  tax  which  was  far 
broader  than  necessary  and  which  was  imposed  without  a  satisfac- 
tory showing  that  justice  could  be  achieved  through  some  other 
means.  Under  my  bill,  the  court  would  have  to  show  that  an  order 
requiring  that  taxes  be  raised  was  the  only  possible  way  to  remedy 
wrongful  action.  Importantly,  my  bill  also  permits  any  local  citizen 
who  would  be  impacted  by  the  tax  to  intervene  in  the  case.  If 
judges  are  going  to  try  to  raise  taxes,  I  believe  the  people  who  are 
going  to  have  to  pay  the  taxes  ought  to  have  something  to  say 
about  it.  After  all,  no  taxation  without  representation  is  one  of  the 
cornerstones  of  our  Nation. 

Another  related  issue  I  hope  to  address  today  is  the  role  of  spe- 
cial masters  in  all  of  this.  Special  masters  are  court-appointed  ad- 
ministrators who  will  gather  information  and  make  proposals  to 
courts  about  various  issues  related  to  structural  injunctions.  I  have 
been  told  that  special  masters  travel  around  from  place  to  place, 
making  their  living  by  helping  Federal  courts  take  over  portions  of 
local  government,  and  it  appears  that  special  masters  have  an  eco- 
nomic incentive  to  never  recommend  reducing  Federal  court  control 
because  then  the  master  and  his  or  her  staff  would  be  out  of  a  job. 
I  hope  that  we  can  learn  something  about  this  problem  today. 

I  know  that  the  city  of  Rockford,  IL,  may  be  on  the  verge  of  a 
judicially-imposed  tax  increase.  I  look  forward  to  hearing  from  Con- 
gressman Manzullo,  who  represents  Rockford,  and  from  Mr.  Wil- 
liam Neblock  of  the  Rockford  School  Board. 

So,  in  conclusion,  this  hearing  is  about  Federal  judges  taking 
over  local  government  and  forcing  towns  and  cities  to  raise  taxes. 

Now  I  would  turn  to  Senator  Heflin,  if  you  have  any  opening  re- 
marks. 

STATEiyiENT  OF  HON.  HOWELL  HEFLIN,  A  U.S.  SENATOR  FROM 
THE  STATE  OF  ALABAMA 

Senator  Heflin.  I  would  like  to  thank  you  for  arranging  these 
hearings.  Unfortunately,  we  are  at  the  end  of  a  legislative  Con- 
gress, which  is  a  two-year  period.  Under  the  circumstances,  I  do 
not  think  probably  anj^hing  can  be  passed.  But  it  does  set  the 
stage  for  more  of  a  national  debate  relative  over  the  next  few 
months  and  perhaps  years,  relative  to  this  issue. 

Since  the  time  of  our  forefathers,  as  they  boarded  the  ships  in 
Boston  Harbor  and  poured  tea  over  the  side  in  protest  of  taxes  that 
the  crown  had  imposed  upon  them,  we  have  held  firmly  in  the  be- 
lief that  no  tax  should  be  levied  without  those  who  are  levying 
them  being  held  accountable  to  the  citizens.  And  as  we  all  know, 
Federal  judges  of  our  nation  are  appointed  for  life  and  they  are  not 
elected  by  the  public. 

Judicial  taxation  is  a  fairly  recent  issue  being  addressed  by  our 
Federal  courts  and  judicial  taxation  is  a  term  used  when  a  court 
approves  a  settlement  or  makes  an  order  which  would  necessitate 
a  new  or  increased  tax  on  a  municipality  or  other  unit  of  local  or 
of  State  government.  It  is  a  remedy  of  last  resort,  which  is  evident 
by  the  statement  of  Supreme  Court  Justice  White  in  the  Kansas 
City,  MO,  School  District  case  which  set  the  precedent  for  the  com- 
pelling interest. 
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It  might  be  interesting  to  note  that,  basically,  this  is  a  case 
where  they  had  said  that  Kansas  City  would  have  to  have  magnet 
schools  in  the  desegregation  case.  The  issue  arose  and  there  was 
a  limit  in  regards  to  taxation  of  so  much  per  $100  of  assessed  value 
of  property  and  that  that  could  not  be  raised  without  a  vote  of  the 
people.  So  the  Missouri  School  Board  could  not  raise  it  and  they 
raised  that  as  a  defense  and  the  Supreme  Court  held  that  in  carry- 
ing out  the  orders  pertaining  to  the  desegregation  that  those  were 
not  impediments  against  raising  it  and  they  ordered  really  judicial 
taxation. 

Senator  Grassley  in  introducing  this  bill  made  an  excellent 
speech  and  in  that  speech  he  says  that  we  cannot  by  statute  over- 
turn Missouri  v.  Jenkins.  We  do  not  have  the  votes  to  pass  a  con- 
stitutional amendment.  And  since  the  Supreme  Court  has  spoken, 
we  are  stuck  with  judge-imposed  taxes.  The  Fairness  in  Judicial 
Taxation  Act,  which  he  introduced  at  that  time,  goes  as  far  as  we 
can.  The  bill  sets  up  a  six-part  test  which  would  be  met  before  a 
judge  can  compel  the  raising  of  taxes.  In  brief,  before  the  court 
could  impose  a  tax,  the  judge  would  have  to  prove  certain  things 
and  then  he  sets  forth  six  guidelines  pertaining  to  it. 

So  as  we  have  this  hearing  and  the  debate  starts,  we  want  to  ex- 
plore all  of  this  because  I  think  we  feel  that  Congress  is  the  place 
where  taxes  should  be  imposed.  They  are  legislators  that  are  elect- 
ed by  the  people.  In  a  State  situation  where,  in  this  instance,  the 
school  board  was  elected,  as  I  recall,  and  they  were  accountable  to 
the  people. 

So  judges  are  not  accountable  to  the  people  in  this  end  and  clear- 
ly, the  Constitution  of  the  United  States  and  the  Constitution  of  all 
of  the  States  clearly  show  that  the  power  of  taxation  is  vested  in 
the  legislative  branch  and  not  the  judicial  branch.  So  we  will  want 
to  look  at  this  and  see  what  guidelines  could  be  imposed  constitu- 
tionally relative  to  this  that  would,  in  effect,  certainly  limit  the 
matter  of  judicial  taxation. 

Senator  Grassley.  Thank  you. 

We  now  go  to  our  first  panel,  the  President  Pro  Tem,  Senator 
Thurmond,  is  here  and  will  be  first,  and  then  Congressman 
ManzuUo.  Senator  Thurmond  has  introduced  his  own  legislation  in 
this  area.  That  is  S.  51,  I  believe.  Congressman  Manzullo  has  intro- 
duced in  the  House  a  bill  similar  to  mine  or  a  companion  of  mine. 
I  would  ask  both  of  you,  after  you  testify,  if  you  want  to  partici- 
pate— Senator  Thurmond  is  a  member  of  the  committee,  and  I 
would  invite  him  to  stay  if  he  wants  to,  and  Congressman 
Manzullo,  if  you  would  stay  and  listen  to  the  testimony,  you  would 
be  invited  up  here  to  be  beside  me. 

Senator  Thurmond,  would  you  please  go  ahead? 

STATEMENT  OF  THE  HON.  STROM  THURMOND,  A  U.S. 
SENATOR  FROM  THE  STATE  OF  SOUTH  CAROLINA 

Senator  Thurmond.  Thank  you  very  much,  Mr.  Chairman. 

I  want  to  thank  Congressman  Manzullo  for  allowing  me  to  go 
first.  I  do  have  an  emergency  and  I  appreciate  his  kindness. 

Just  before  giving  my  statement,  I  would  like  to  make  a  very 
brief  comment  on  Senator  Heflin.  I  will  pay  him  a  tribute  later  on 
the  Senate  floor.  I  just  want  to  say  it  has  been  a  pleasure  to  serve 
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with  him  in  the  Senate  of  the  United  States.  He  is  a  man  of  integ- 
rity, abihty,  and  dedication,  has  made  an  outstanding  lawmaker, 
and  we  are  going  to  greatly  miss  him. 

Senator  Heflin.  Thank  you. 

Senator  THURMOND.  Mr.  Chairman,  I  am  pleased  to  testify  today 
as  we  assess  the  impact  of  judicial  taxation  on  local  communities. 
As  you  know,  Mr.  Chairman,  in  1990,  the  Supreme  Court  decided 
in  Missouri  v.  Jenkins  to  allow  Federal  judges  to  order  new  taxes 
or  tax  increases  as  a  judicial  remedy.  It  is  my  firm  beUef  that  this 
narrow  five-to-four  decision  permits  Federal  judges  to  exceed  their 
proper  boundaries  of  jurisdiction  and  authority  under  the  Constitu- 
tion. 

Even  before  the  Jenkins  decision,  I  had  introduced  legislation  to 
prohibit  Federal  judges  from  ordering  new  taxes  or  ordering  in- 
creases in  existing  tax  rates  as  a  judicial  remedy.  Senator  Dole  and 
I  reintroduced  a  bill  in  this  Congress,  S.  1708,  to  protect  the  Amer- 
ican people  from  judicial  taxation. 

The  Judicial  Taxation  Prohibition  Act  that  Senator  Dole  and  I  in- 
troduced is  narrowly  drafted  legislation  to  prohibit  Federal  judges 
from  ordering  new  taxes  or  ordering  increases  in  existing  tax  rates. 
I  believe  it  is  clear  under  Article  III  that  the  Congress  has  the  au- 
thority to  restrict  the  remedial  jurisdiction  of  the  Federal  courts  in 
this  fashion. 

Mr.  Chairman,  not  since  Great  Britain's  ministry  of  George 
Grenville  in  1765  have  the  American  people  faced  the  assault  of 
taxation  without  representation  as  now  authorized  in  the  Jenkins 
decision.  As  part  of  his  imperial  reforms  to  tighten  British  control 
in  the  colonies,  Grenville  pushed  the  Stamp  Act  through  the  Par- 
liament in  1765.  This  act  required  excise  duties  to  be  paid  by  the 
colonists  in  the  form  of  revenue  stamps  affixed  to  a  variety  of  legal 
documents.  This  action  came  at  a  time  when  the  colonies  were  in 
an  uproar  over  the  Sugar  Act  of  1764,  which  levied  duties  on  cer- 
tain imports  such  as  sugar,  indigo,  coffee,  linens,  and  other  items. 

The  ensuing  firestorm  of  debate  in  America  centered  on  the 
power  of  Britain  to  tax  the  colonies.  James  Otis,  a  young  Boston 
attorney,  echoed  the  opinion  of  most  colonists,  stating  that  the  Par- 
liament did  not  have  power  to  tax  the  colonies  because  Americans 
had  no  representation  in  that  body.  Mr.  Otis  had  been  attributed 
in  1761  with  the  statement  that  "taxation  without  representation 
is  tjn-anny." 

In  October  of  1765,  delegates  from  nine  States  were  sent  to  New 
York  as  part  of  a  Stamp  Act  Congress  to  protest  the  new  law.  It 
was  during  this  time  that  John  Adams  wrote  in  opposition  to  the 
Stamp  Act,  and  I  quote,  "We  have  always  understood  it  to  be  a 
grand  and  fundamental  principle  that  no  freeman  shall  be  subject 
to  any  tax  to  which  he  has  not  given  his  own  consent,  in  person 
or  by  proxy." 

A  number  of  resolutions  were  adopted  by  the  Stamp  Act  Con- 
gress protesting  the  acts  of  Parliament.  One  resolution  stated,  and 
I  quote,  "It  is  inseparably  essential  to  the  freedom  of  our  people 
that  no  tEixes  be  imposed  on  them  but  with  their  own  consent, 
given  personally  or  by  their  representatives."  The  resolutions  con- 
cluded that  the  Stamp  Act  had  a  manifest  tendency  to  subvert  the 
rights  £ind  liberties  of  the  colonists. 
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Other  Americans  reacted  to  the  Stamp  Act  by  rioting,  intimidat- 
ing the  tax  collectors,  and  boycotts  directed  against  England.  While 
Grenville's  successor  was  determined  to  repeal  the  law,  the  social, 
economic,  and  political  climate  in  the  colonies  brought  on  the 
American  Revolution.  The  principles  expressed  during  the  earlier 
crisis  against  taxation  without  representation  became  firmly  em- 
bedded in  our  Federal  Constitution  of  1787. 

Yet,  the  Supreme  Court  has  overlooked  this  fundamental  lesson 
in  American  history.  The  Jenkins  decision  extends  the  power  of  the 
judiciary  into  an  area  which  has  traditionally  been  reserved  as  a 
legislative  function  within  the  Federal,  State,  and  local  govern- 
ments. In  the  Federalist  No.  44,  James  Madison  explained  that  in 
our  democratic  system,  the  legislative  branch  alone  has  access  to 
the  pockets  of  the  people. 

This  idea  has  remained  steadfast  in  America  for  over  200  years. 
Elected  officials  with  authority  to  tax  are  directly  accountable  to 
the  people,  who  give  their  consent  to  taxation  through  the  ballot 
box.  The  shield  of  accountability  against  unwarranted  taxes  has 
been  removed  now  that  the  Supreme  Court  has  sanctioned  judi- 
cially imposed  taxes.  The  American  people  lack  adequate  protection 
when  they  are  subject  to  taxation  by  unelected,  hfe-tenured  Federal 
judges. 

There  are  many  programs  and  projects  competing  for  a  finite 
number  of  tax  dollars.  The  public  debate  surrounding  taxation  is 
always  intense.  Sensitive  discussions  are  held  by  elected  officials 
and  their  constituents  concerning  increases  and  expenditures  of 
scarce  tax  dollars.  To  allow  Federal  judges  to  impose  taxes  is  to 
discount  valuable  public  debate  concerning  priorities  for  expendi- 
tures of  a  limited  public  resource. 

Mr.  Chairman,  the  dispositive  issue  presented  by  the  Jenkins  de- 
cision is  whether  the  American  people  want,  as  a  matter  of  na- 
tional policy,  to  be  exposed  to  taxation  without  their  consent  by  an 
independent  and  insulated  judiciary.  I  most  assuredly  believe  they 
do  not. 

The  Constitution  provides  Congressional  authority  to  limit  the 
remedial  jurisdiction  of  lower  Federal  courts  which  are  established 
by  the  Congress.  Article  III,  Section  1  of  the  Constitution  provides 
jurisdiction  to  the  lower  Federal  courts  as  the  "Congress  may  from 
time  to  time  ordain  and  establish."  There  is  no  mandate  in  the 
Constitution  to  confer  equity  jurisdiction  to  the  inferior  Federal 
courts.  Congress  has  the  flexibility  under  Article  III  to  ordain  and 
establish  the  lower  Federal  courts  as  it  deems  appropriate.  This 
basic  premise  has  been  upheld  by  the  Supreme  Court  in  a  number 
of  cases. 

The  legislation  that  Senator  Dole  and  I  introduced  would  pre- 
clude the  lower  Federal  courts  from  issuing  any  order  or  decree  re- 
quiring imposition  of  any  new  tax  or  to  increase  any  existing  tax 
or  tax  rate.  I  firmly  believe  that  this  language  is  wholly  consistent 
with  Congressional  authority  under  Article  III,  Section  1  of  the 
Constitution.  There  is  nothing  in  this  legislation  which  would  re- 
strict the  power  of  the  Federal  courts  from  hearing  constitutional 
claims.  It  accords  due  respect  to  all  provisions  of  the  Constitution 
and  merely  limits  the  availability  of  a  particular  judicial  remedy 
which  has  traditionally  been  a  legislative  function. 
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The  objective  of  this  legislation  is  straightforward,  to  prohibit 
Federal  courts  from  increasing  taxes.  The  language  in  this  bill  does 
not  deny  claimants  judicial  access  to  seek  redress  of  any  Federal 
constitutional  right. 

Mr.  Chairman,  how  long  will  it  be  before  a  Federal  judge  orders 
tax  increases  to  build  new  highways  or  prisons?  I  do  not  believe  the 
Founding  Fathers  had  this  type  of  activism  in  mind  when  they  es- 
tablished the  judicial  branch  of  government.  The  role  of  the  judici- 
ary is  to  interpret — I  repeat,  to  interpret — the  law.  The  power  to 
tax  is  an  exclusive  legislative  right  belonging  to  the  Congress  and 
governments  at  the  State  level.  We  are  accountable  to  the  citizens 
and  must  justify  any  new  taxes.  The  American  people  deserve  a 
timely  response  to  the  Jenkins  decision  and  we  must  provide  pro- 
tection against  the  imposition  of  taxes  by  an  independent  judiciary. 

I  wish  to  thank  the  committee  very  much  for  their  kindness  in 
hearing  me  at  this  time. 

Senator  Grassley.  Senator  Thurmond,  we  thank  you  very  much. 
I  want  to  make  clear  to  you,  as  I  think  Senator  Heflin  made  clear 
from  my  statement  when  I  introduced  my  bill,  I  saw  my  bill  as  not 
better  than  yours  from  the  standpoint  that  we  all  want  to  restrict 
the  courts  on  doing  something  that  the  legislative  branch  of  gov- 
ernment normally  does,  but  I  did  not  see  our  getting  the  two-thirds 
vote  to  do  it,  and  since  you  could  not  overrule  the  courts  by  legisla- 
tion, I  wanted  to  make  sure  that  we  had  some  restriction  on  the 
courts.  But  the  philosophy  that  only  the  legislature  should  raise 
taxes  or  decrease  taxes  or  have  power  over  taxation  is  clear,  as  far 
as  I  am  concerned. 

Do  you  have  any  questions? 

Senator  Thurmond.  Mr.  Chairman,  I  think  we  can  accomplish 
our  goal  by  statute.  Of  course  I  will  be  pleased  to  work  with  you. 

Senator  Grassley.  We  have  no  questions.  Go  ahead.  Senator 
Thurmond. 

Is  anyone  here  from  Congressman  ManzuUo's  office?  I  believe  he 
went  to  vote  on  the  House  floor.  We  will  break  into  the  next  panel 
when  the  Congressman  comes  back. 

At  this  time  I  would  hke  to  enter  into  the  record  the  prepared 
statements  of  Senators  Bond  and  Kassebaum. 

[The  prepared  statements  of  Senators  Bond  and  Kassebaum  fol- 
low:] 

Prepared  Statement  of  Hon.  Christopher  Bond,  a  U.S.  Senator  From  the 

State  of  Missouri 

Chairman  Grassley,  thank  you  for  allowing  me  to  present  my  views  on  this  impor- 
tant issue.  While  I  believe  that  our  Constitution  is  very  clear  on  the  separation  of 
powers  between  the  branches  of  our  government  and  which  branch  possesses  the 
power  of  the  tax,  the  Supreme  Court  has  affirmed  the  precedent  that  a  federal  court 
may  judicially  impose  taxes  as  a  remedy  to  a  constitutional  wrong.  I  believe  that 
this  unfortunate  reading  is  an  unconstitutional  usurpation  of  exclusive  legislative 
authority.  In  1990,  my  colleague,  Sen.  John  Danforth,  and  I  introduced  an  amend- 
ment to  the  Constitution  to  prohibit  the  imposition  of  taxes  by  the  Federal  judiciary. 
Our  amendment  sought  to  clarify  further  the  clearest  of  language,  but  his  unfortu- 
nate precedent  has  survived.  I  have  eagerly  signed  on  this  legislation  as  an  original 
co-sponsor  and  pledge  my  support  and  energy  in  ensuring  its  passage. 

I  am  certain  the  members  of  this  committee  are  to  some  extent  familiar  with  the 
decision  in  the  case  of  Missouri  v.  Jenkins.  In  my  home  State  of  Missouri,  a  federal 
district  court  became  an  eager  participant  in  the  effort  to  integrate  the  public 
schools  in  the  Kansas  City  area.  The  court  affirmed  an  extravagant  and  extensive 
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remedy  fashioned  by  the  local  school  board  that  far  exceeded  the  budget,  the  avail- 
able financial  means,  and  the  authority  to  tax  of  both  the  school  board  and  the 
state.  The  district  court  then,  in  all  its  wisdom,  imposed  a  sharp  increase  in  the 
property  taxes  of  the  residents  of  the  Kansas  City  school  district  to  pay  for  this  rem- 
edy. The  court's  ruling,  in  effect,  overruled  strict  provisions  in  incorporated  in  the 
Missouri  Constitution  for  raising  taxes.  Ensuring  the  rights  of  all  students  to  enjoy 
equahty  in  their  public  education  is  a  guaranteed  right  and  an  important  goal;  the 
ruling  of  the  court,  however,  was  an  unconscionable  disregard  for  local  rule  and  the 
will  of  the  people  of  Missouri. 

The  holding  of  the  Supreme  Court  in  Missouri  v.  Jenkins  upheld  an  order  direct- 
ing the  school  board  to  impose  an  increased  property  tax,  again  despite  the  mandate 
of  the  state  constitution.  The  ruling  of  the  Court  eliminated  state-law  limitations 
on  the  school  board,  or  any  institution,  on  taxing  authority.  Any  judicial  finding  of 
constitutional  obligation  would  thus  permit  the  Court  impose  taxes  as  a  remedy,  up- 
holding the  encroachment  on  the  exclusive  jurisdiction  of  the  legislative  body. 

Personally,  I  do  not  see  any  ambiguity  in  the  Constitution.  Article  I  §  1  states  that 
"all  legislative  Powers  herein  granted  shall  be  vested  in  a  Congress  of  the  United 
States,  which  shall  consist  of  a  Senate  and  House  of  Representatives".  Article  1  of 
§  8  is  among  the  articles  listing  the  legislative  powers  of  the  Congress;  it  states  that 
"Congress  shall  have  the  Power  to  Lay  and  Collect  Taxes  *  *  *".  Article  III  de- 
scribes the  powers  of  the  federal  judiciary,  and  nowhere  in  Article  III  does  anything 
resembling  the  word  tax  appear.  The  Tenth  Amendment  proceeds  to  reserve  all  pow- 
ers not  delegated  to  the  federal  government  to  the  states  and  to  the  people.  The 
power  to  levy  a  tax  is  not  a  judicial  function;  it  is  exclusively  within  the  power  of 
the  legislative  branch.  I  draw  upon  the  words  of  James  Madison  in  Federalist  Paper 
number  48  to  assist  me  in  reaching  that  conclusion;  in  our  system  of  government, 
he  stated,  "the  legislative  department  alone  has  access  to  the  pockets  of  the  people". 

I  do  not  think  that  the  Supreme  Court  covdd  be  more  misguided  than  by  granting 
life-tenured  federal  employees  the  power  of  tzixation.  Taxation  is  clearly  a  power 
that  belongs  in  the  hands  of  those  that  are  most  accessible  to  the  people  and  those 
that  must  answer  to  the  people.  A  legislator's  very  presence  in  a  legislative  body 
reflects  the  will  of  those  he  serves.  I  have  heard  criticism  that  this  legislation  seeks 
to  limit  a  power  that  the  judiciary  does  not  possess.  I  agree  with  that  assessment, 
but  this  precedent  has  survived  for  six  years  and  I  am  anxious  to  work  with  this 
Committee  to  craft,  a  bill  that  will  correct  this  unfortunate  precedent. 


Prepared  Statement  of  Hon.  Nancy  Landon  Kassebaum,  a  U.S.  Senator  From 

THE  State  of  Kansas 

I  am  grateful  for  the  opportunity  to  submit  testimony  to  be  included  in  the  record 
on  the  topic  of  judicial  taxation.  Senator  Grassley  has  taken  an  active  lead  on  this 
issue,  and  I  commend  him  for  holding  hearings  to  further  examine  the  ramifications 
of  this  problem. 

My  interest  in  the  issue  of  judicial  taxation  grew  out  of  the  experience  of  the  Kan- 
sas City,  Missouri,  school  system.  In  that  case,  the  federal  judge  has  essentially 
taken  over  the  school  system  by  imposing  a  tax  on  the  local  population  in  order  to 
finance  implementation  of  a  magnet  school  plan.  His  intervention,  I  would  argue, 
has  created  an  undercurrent  of  ill  will,  exacerbated  racial  tension,  and  done  little 
to  solve,  over  the  long  term,  the  problems  with  the  Kansas  City  school  system. 

School  desegregation  is  not  an  easy  issue.  It  is  fraught  with  emotion,  and  there 
are  no  magic  answers.  But  imposing  a  comprehensive  solution  from  the  bench — 
without  the  support  of  the  community — has  not  proven  effective.  We  simply  must 
find  a  better  approach  to  this  problem — an  approach  which  brings  a  community  to- 
gether. 

I,  for  one,  have  strongly  supported  neighborhood  schools.  One  of  the  real  strengths 
of  our  education  system  has  been  in  its  local  base.  The  sense  of  connection  among 
students,  parents,  school  officials,  and  communities  is  a  vitally  important  source  of 
support  for  children.  When  education  loses  its  roots  in  the  neighborhood,  we  lose 
the  commitment  and  emphasis  which  are  critical  to  academic  success. 

Moreover,  at  a  time  when  the  stresses  and  outright  breakdown  of  many  families 
have  denied  to  children  the  strong  and  positive  messages  they  should  be  receiving 
from  parents,  the  sense  of  connection  and  belonging  that  a  school  can  provide  be- 
comes even  more  vital. 

I  fear  that  complex.  Rube  Goldberg  solutions  involving  busing,  magnet  schools, 
and  such — financed  by  judicially  imposed  taxes — undermine  community  support  for 
effective  schooling.  The  business  at  hand  is  to  guarantee  that  all  our  students  have 
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an  opportunity  for  a  quality  education  in  their  neighborhoods.  That  is  where  we 
should  devote  our  energies  and  our  financial  resources. 

I  was,  therefore,  pleased  to  join  with  Senator  Grassley  as  an  original  cosponsor 
of  S.  1817,  the  "Fairness  in  Judicial  Taxation  Act  of  1996."  This  legislation  address- 
es some  of  the  problems  inherent  in  judicial  taxation  by  requiring  judges  to  undergo 
the  same  sort  of  analysis  any  effective  legislature  would  undertake  before  imposing 
a  tax  on  its  people.  I  hope  that  Senator  Grassle/s  continued  efforts  to  more  clearly 
define  the  role  of  the  judiciary  in  this  matter  will  allow  communities  to  again  work 
together  to  improve  education  for  all  their  children. 

I  would  like  to  have  our  second  panel  come  up  and  I  would  like 
to  start  with  your  testimony,  with  the  understanding  that  I  will  let 
the  Congressman  speak  when  he  gets  back.  Our  next  panel  is  a 
very  distinguished  panel.  We  have  Mr.  Al  Lindseth,  who  is  a  law- 
yer in  private  practice  who  has  represented  Kansas  City,  MO,  in 
its  effort  to  get  out  from  under  Federal  control.  He  is  widely  re- 
spected in  his  field  and  I  feel  very  lucky  to  have  him  be  able  to 
take  time  out  of  his  very  busy  schedule  and  practice  to  be  with  us. 

We  also  have  Mr.  William  Neblock  of  the  Rockford  School  Board. 
I  expect  that  we  will  gain  some  invaluable  insights  from  Mr. 
Neblock  how  disruptive  the  possibility  of  judicial  taxes  will  be  gen- 
erally as  well  as  on  that  community. 

We  also  have  Mr.  Roger  Pilon  of  the  Cato  Institute,  who  is  a 
noted  legal  scholar. 

Finally,  we  have  Professor  Mary  Cheh,  a  professor  at  George 
Washington  University  Law  Center,  which,  of  course,  is  an  excel- 
lent law  school  with  an  excellent  reputation. 

We  will  start  with  Mr.  Neblock. 

PANEL  CONSISTING  OF  WILLIAM  R.  NEBLOCK,  MEMBER, 
ROCKFORD  SCHOOL  BOARD,  ROCKFORD,  IL;  ALFRED  A. 
LINDSETH,  SUTHERLAND,  ASBILL  AND  BRENNAN,  ATLANTA, 
GA;  MARY  M.  CHEH,  PROFESSOR  OF  LAW,  GEORGE  WASHING- 
TON UNIVERSITY  LAW  SCHOOL,  WASHINGTON,  DC;  AND 
ROGER  PILON,  SENIOR  FELLOW,  AND  DIRECTOR,  CENTER 
FOR  CONSTITUTIONAL  STUDIES,  CATO  INSTITUTE,  WASH- 
INGTON, DC 

STATEMENT  OF  WILLIAM  R.  NEBLOCK 

Mr.  Neblock.  Thank  you.  Senators.  Rockford  is  a  city  in  crisis. 
The  schools  have  labored  since  1989  under  the  authority  of  Federal 
Judge  Stanley  Roszkowski  and  U.S.  Magistrate  Judge  P.  Michael 
Mahoney. 

Through  1996,  the  district  has  spent  $100  million  on  supposed 
remedies  for  past  discriminations.  The  district  is  presently  carrying 
an  overall  school  district  debt  of  $150  million  and  is  on  the  verge 
of  bankruptcy.  Attorney  fees  to  date  for  both  plaintiffs  and  the 
school  district  are  over  $12  million.  If  the  present  court  remedies 
remain  for  15  years,  our  community  will  spend  over  $500  million. 
This  is  an  exorbitant  amount  of  money  for  a  city  with  a  population 
of  140,000. 

The  school  board  attorneys  constantly  advise  that  any  action  we 
believe  is  in  the  best  interest  of  the  children  will  be  viewed  as  "in 
bad  faith"  by  the  courts.  In  the  view  of  the  courts,  any  action  we 
take  is  seen  as  non-compliant.  The  Rockford  School  Board  has  been 
put  in  a  position  of  attempting  to  cure  the  social  and  economic 
problems  of  society  while  operating  under  the  guise  of  desegrega- 
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tion  and  under  the  constant  threat  that  the  courts  will  remove  the 
power  of  the  board,  impose  taxes,  and  give  the  court-appointed 
master  control  of  the  district.  I  believe  that  this  board  is  one  word 
or  one  wrong  step  away  from  that  happening.  The  same  courts  that 
we  created  to  ensure  justice  are  now  bordering  on  injustice. 

Rockford  has  been  listed  as  one  of  the  most  affordable  places  in 
the  country  to  buy  a  home.  At  the  same  time,  Rockford  is  listed  as 
one  of  the  highest  taxing  districts.  Homes  are  affordable.  Homes 
that  sold  three  years  ago  at  over  $200,000  have  lost  25  to  30  per- 
cent of  their  value.  Homes  that  sold  for  $130,000  to  $200,000  have 
lost  15  to  20  percent  of  their  value.  Homes  at  the  $100,000  to 
$130,000  level  have  lost  7.5  to  15  percent  of  their  value. 

Currently,  there  are  more  homes  on  the  market  than  three  years 
ago  and  they  stay  on  the  market  for  a  longer  period  of  time.  In 
areas  just  outside  district  205,  new  subdivisions  cannot  be  built 
fast  enough.  Families  are  begging  to  get  out  of  district  205.  People 
often  speak  of  white  flight  when  districts  are  held  hostage  by  court 
ordered  desegregation.  I  believe  the  true  term  should  be  green 
flight. 

Those  families  that  can  afford  to  leave  Rockford  will  leave.  The 
middle-  and  low-income  families  will  again  bear  the  burden  of 
taxes  and  sub-par  education.  Those  families  and  homeowners  that 
maybe  are  already  one  step  from  being  homeless,  those  who  can 
least  afford  to  move  or  leave  the  city  will  bear  the  taxation  burden. 

Inferior  education  would  result  for  several  reasons.  Under  the 
control  of  the  coiui;-appointed  master,  the  Rockford  School  District 
is  not  moving  ahead  with  programs  that  will  increase  the  edu- 
cational benefit  of  our  children.  They  are  moving  ahead  with  hiring 
administrators  to  administrate  the  administration  of  the  court 
order.  Eugene  Eubanks  holds  a  similar  position  in  Kansas  City, 
MO,  and  was  hired  without  any  approval  or  accountability,  bring- 
ing with  him  a  staff  of  400,  including  a  new  Associate  Superintend- 
ent of  Education  and  Equity,  yet  only  118  are  involved  in  direct 
classroom  instruction. 

Rockford  has  ciuriculum  developers,  facilitators,  coordinators, 
implementors,  and  district  consultants.  Some  of  these  positions  are 
filled  by  people  who  say  that  they  have  no  clear-cut  idea  of  what 
they  are  supposed  to  do.  In  one  case,  a  curriculum  developer  says 
she  has  a  supervisor  downtown  that  she  has  never  met  or  even 
talked  to. 

This  is  the  control  the  courts  have  given  to  Eugene  Eubanks, 
who  answers  to  no  one  and  has  the  full  support  of  the  courts.  This 
is  the  control  the  courts  have  given  to  one  man  who  stated,  "I  plan 
to  be  in  Rockford  as  httle  as  possible.  I  might  try  to  come  into  this 
city  once  per  week  to  monitor  the  deseg  program."  This  is  the  man 
who  has  given  School  District  205  a  $25  million  budget  proposal 
and  said,  "raise  your  tax  levy  another  9.13  percent.  I  do  not  care 
where  the  money  comes  from,  just  get  it.  I  do  not  care  about  the 
amount  of  tax  levy  needed."  He  is  saying  that  the  school  board  and 
commiuiity  should  just  learn  to  take  his  orders  and  follow. 

With  such  large  sums  of  money  involved,  corruption  and  admin- 
istrative bureaucracy  abound.  One  memorable  example  in  Rockford 
of  the  corrosive  effect  of  this  judicial  tyranny  was  the  hiring  in 
1993  of  Stephen  J.  Wesley  as  Associate  Superintendent  of  Equity. 
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Thirteen  months  later,  it  was  discovered  that  Mr.  Wesley  had  been 
convicted  of  embezzling  money  in  another  school  district  and  had 
claimed  on  his  resume  a  number  of  phony  degrees,  including  a  doc- 
torate and  a  master's.  Mr.  Wesley  was  not  chosen  by  the  super- 
intendent nor  approved  by  the  school  board  but  by  a  Planning  and 
Implementation  Committee,  PIC,  led  by  a  Federal  court-appointed 
master  of  desegregation,  Eugene  Eubanks. 

On  the  recommendation  of  the  present  superintendent  and  with 
the  warning  of  the  school  district's  attorneys  that  we  will  be  show- 
ing non-compliance  and  bad  faith,  the  Rockford  School  Board  is  al- 
lowing funding  for  these  court  orders  through  tort.  This  funding 
source  is  being  challenged  by  the  people  of  Rockford  in  the  Seventh 
Circuit  Appellate  Court.  I  need  to  add  at  this  time,  on  Monday,  the 
Seventh  Circuit  Appellate  Court  ruled  that  the  tort  funds  should 
be  remanded  back  to  State  jurisdiction  and  not  Federal  jurisdiction. 
Also,  yesterday,  I  would  Hke  to  add  that  Magistrate  Judge  P.  Mi- 
chael Mahoney  ordered  a  $23.5  million  tax  from  the  tort  fund.  So, 
in  essence,  he  has  done  what  we  thought  he  would  do. 

My  hope  is  that  the  courts  find  that  this  is  an  improper  use  of 
the  tort  fund.  Board  members  are  being  forced  to  give  depositions 
and  hire  personal  attorneys  to  protect  themselves  from  intimida- 
tion and  harassment,  because  the  attorney  for  the  plaintiffs  be- 
lieves that  we  have  become  an  unruly  mob  that  is  plotting  to  ignore 
the  court  orders. 

I  can  say  for  myself,  and  I  believe  my  fellow  board  members 
would  agree,  to  deliberately  segregate  a  school  is  wrong.  Every  at- 
tempt should  be  made  to  provide  our  children  with  the  tools  they 
will  need  to  move  into  the  21st  century,  to  be  productive,  well- 
equipped  members  of  society.  We  are  non-paid,  elected  volunteers 
who  are  willing  to  stand  up  for  children's  rights  and  the  rights  of 
a  community  to  provide  our  children  with  the  tools  they  need  to  ac- 
complish their  goals. 

An  air  of  sadness,  despair,  and  c)niicism  prevails  in  the  Rockford 
community.  It  has  been  created  by  a  total  dominance  of  the  mag- 
istrate and  the  master  in  this  desegregation  suit.  An  air  of  fiitiUty 
says  to  us  all,  "we  play,  you  pay." 

Senator  Grassley.  Mr.  Neblock,  are  you  about  done? 

Mr.  Neblock.  I  have  two  more  sentences,  sir. 

Senator  Grassley.  I  am  sorry  I  interrupted  you,  then.  While  you 
are  stopped,  let  me  explain.  I  hope  that  we  can  get  each  witness 
within  five  or  just  running  over  a  little  bit  when  the  red  light 
comes  on  at  five  minutes.  Go  ahead. 

Mr.  Neblock.  I  was  so  nervous,  sir,  I  did  not  even  look  up. 

I  come  here  today  to  solicit  your  support,  support  in  giving  back 
to  a  fine  Rockford  community  a  ray  of  hope,  a  gUmmer  of  light,  an 
opportunity  to  move  forward  in  providing  academic  excellence  for 
all  the  children  in  District  205. 

Senator  Grassley.  Thank  you  very  much. 

We  are  going  to  hold  questions  for  each  of  you  until  we  get  done. 

Mr.  Lindseth. 


20 

STATEMENT  OF  ALFRED  A.  LINDSETH 

Mr.  LiNDSETH.  Thank  you,  Mr.  Chairman,  Senator  Heflin.  It  is 
both  an  honor  and  a  pleasure  to  appear  before  the  committee 
today. 

I  grew  up  in  the  Midwest,  I  went  to  school  in  the  East,  and  I 
moved  to  Atlanta,  the  South,  in  1973,  so  I  have  been  around  the 
country.  Like  many  transplanted  Northerners  to  the  South,  I  was 
fairly  unfamiliar  with  the  desegregation  process  when  I  arrived 
and  my  first  contact  with  it  was  through  my  children,  who  went 
to  Atlanta's  public  schools. 

For  the  last  20  years,  I  have  represented  major  school  districts 
in  States  across  the  country  in  connection  with  this  process.  For  ex- 
ample, I  have  been  heavily  involved  with  the  process  in  Kansas 
City,  St.  Louis,  Los  Angeles,  Charleston,  SC,  Hartford,  CT,  Knox- 
ville,  TN,  a  nimiber  of  school  districts  in  Georgia,  including  DeKalb 
County,  Savannah,  and  others.  So  I  have  seen  this  process  from 
about  every  point  of  view  that  you  can  imagine  and  I  want  today 
to  share  with  you  some  of  my  observations  and  concerns  about  the 
judicial  process  as  it  applies  to  the  school  area. 

First,  I  want  to  talk  about  the  almost  unbelievable  discretion 
that  Federal  judges  have  to  craft  remedies  which  require  State  and 
local  school  systems  to  make  huge  expenditures  and  often  neces- 
sitate court-ordered  tax  increases.  Let  me  illustrate. 

In  1992,  a  Federal  judge  found  the  State  of  Georgia  liable  for 
segregation  in  the  Savannah-Chatham  County  School  District,  or- 
dered the  State  to  pay  15  percent  of  the  costs.  That  was  approxi- 
mately $10  million.  The  court's  rationale,  and  this  was  in  their  dis- 
cretion that  the  State  was  responsible  for  15  percent  of  the  prob- 
lem. Georgia,  as  did  some  States,  particularly  in  the  South,  had  not 
fully  desegregated  in  the  years  after  Brown  and  it  had  taken  some 
time. 

Now,  contrast  what  happened  in  Georgia  with  what  happened  in 
Missouri  with  the  Kansas  City  and  St.  Louis  case.  In  that  case,  the 
State  of  Missouri  was  ordered  to  pay  50  to  100  percent  of  the  costs 
for  those  two  school  systems,  which  are  only  slightly  larger  than 
Savannah.  Those  remedies  to  date  have  cost  the  State  about  $2.6 
billion  and  the  districts  themselves  another  $1  billion  or  so,  and 
that  is  just  the  remedy,  the  desegregation  remedies. 

I  dare  say  that  no  one  could  explain  to  me  what  distinguishes  the 
facts  of  those  two  cases  which  would  require  the  pajonent  of  $2  to 
$4  billion  in  Missouri  but  only  $10  million  in  Georgia.  Certainly, 
Missouri's  conduct  was  not  worse  than  that  of  Georgia,  and  I  do 
not  think  anybody  would  seriously  argue  that  the  remedial  needs 
in  Kansas  City  and  St.  Louis  are  200  to  300  times  what  they  are 
in  Savannah,  GA. 

My  point  is  that  these  disparate  outcomes  can  only  be  explained 
by  one  thing,  and  that  is  the  attitude  of  the  individual  Federal  dis- 
trict judge,  the  feelings  that  he  or  she  brings  to  the  cases  and  the 
extremely  broad  discretion  that  they  have  to  order  zero,  $10  mil- 
Uon,  or  $3.6  bilUon. 

Let  me  put  this  amount  in  some  perspective,  and  it  will  illustrate 
the  discretion  I  am  talking  about.  From  1989  to  1994,  five  years, 
when  Missouri  was  spending  during  that  period  about  $1.4  billion, 
the  other  48  States  combined,  not  counting  California,  spent  about 
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the  same  as  Missouri  did.  I  think  that  will  give  you  some  idea.  The 
11  States  of  the  South  spent  about  $172  million,  of  the  deep  South, 
compared  to  Missouri's  $2.6  billion  by  the  State. 

Let  me  move  on  to  another  problem.  The  problem  is  not  only  the 
huge  amount  that  can  be  ordered  but  it  is  exacerbated  by  the  dif- 
ficulty in  ending  court  jurisdiction.  These  cases  can  go  on  for  many 
years.  Topeka,  the  subject  of  Brown  v.  Board  of  Education,  is  still 
under  court  supervision,  42  years  after  that  decision. 

And  there  is  a  problem.  Once  you  order  massive  court-ordered 
funding,  sometimes  the  school  districts  themselves  become  depend- 
ent on  it.  That  is  what  happened  in  Kansas  City  and  the  school  dis- 
trict itself  has  been  fighting  getting  out  from  under  the  court  order. 
Just  to  give  you  an  idea,  these  districts  in  St.  Louis  and  Kansas 
City  currently  spend  over  $8,000  per  child  while  the  rest  of  the 
State  spends  about  $4,500.  In  the  past  few  years,  it  has  gotten  as 
high  as  $13,000  per  child  in  Kansas  City  as  a  result  of  these  tax 
increases  and  court-ordered  spending. 

Let  me  talk  for  a  minute  about  ending  court  supervision,  because 
it  is  not  only  the  amount,  it  is  how  long  you  remain  under  these 
court  orders.  I  will  talk  specifically  about  the  practice  of  some  Fed- 
eral judges  of  appointing  special  masters  or  desegregation  commit- 
tees to  deal  with  this  subject. 

They  have  enormous  power,  and  the  problem  is  that  they  are  an- 
swerable to  almost  no  one  except  for  the  Federal  judge.  They  have 
easy  access  to  the  Federal  judge.  They  can  come  and  go.  They  can 
give  their  opinions.  They  are  not  subject  to  any  cross  examination. 
You  cannot  take  discovery  from  them,  like  any  other  expert  wit- 
ness. Not  only  that,  I  think  they  generally  come  from  the  plaintiffs 
viewpoint.  In  fact,  in  Kansas  City,  the  special  master  was  an  ex- 
pert for  the  Kansas  City  School  District,  which  was  a  proponent  of 
this  remedy  and  aligned  with  the  plaintiffs  in  trying  to  get  these 
tax  increases. 

They  also  have  a  financial  incentive,  and  this  is  no  small  matter. 
In  St.  Louis,  $28  million  has  been  paid  by  the  State  and  districts 
to  these  masters  and  special  desegregation  committees.  Some  of 
them  have  budgets  of  $1  million  a  year.  So  obviously,  if  the  case 
ends,  so  does  the  role  of  the  committee  or  so  does  its  budget.  So 
it  comes  as  no  surprise  that  in  St.  Louis,  when  we  went  to  court 
to  try  to  get  them  out  from  under  court  jurisdiction,  that  the  heads 
of  the  most  important  committees  said,  "No.  It  is  not  time." 

My  time  is  up,  Senator.  I  would  be  happy  to  answer  any  ques- 
tions when  the  time  comes. 

[The  prepared  statement  of  Mr.  Lindseth  follows:] 

Prepared  Statement  of  Alfred  A.  LihrosETH 

SUMMARY 

Mr.  Lindseth  has  been  deeply  involved  in  the  school  desegregation  process  over 
the  last  20  years,  as  it  has  been  carried  out  by  the  federal  courts.  He  will  offer  testi- 
mony regarding  the  impartiality,  fairness  and  uniformity  of  the  judicial  process  as 
it  relates  to  school  desegregation.  Specifically,  he  will  address  the  following  prob- 
lems: 

1.  Virtually  unlimited  discretion  in  federal  judges.  Often  based  on  vague  and  am- 
biguous findings  of  liability,  a  federal  judge  may  order  states  and  school  districts 
to  provide  extensive  and  costly  desegregation  programs,  including  massive  bureauc- 
racies to  administer  such  programs,  and  may  order  the  necessary  tax  increases  to 
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pay  for  such  programs.  As  a  result  of  this  wide  discretion,  some  states,  such  as  Mis- 
souri, and  scnool  districts  have  been  ordered  to  pay  enormous  amounts  for  desegre- 
gation, while  others  have  paid  little  or  nothing  for  desegregation.  For  example,  Mis- 
souri has  pjiid  approximately  $2.6  billion  to  date  for  school  desegregation,  while 
other  states  which  also  had  state-mandated  separate  school  systems  for  the  races 
prior  to  the  1954  Brown  decision  have  paid  little  or  nothing.  The  principal  determin- 
ing factors  are  not  the  facts  of  the  particular  cases,  but  the  manner  in  which  the 
particular  judge  chooses  to  exercise  the  enormous  discretion  vested  in  him  or  her. 

2.  Aspects  of  the  judicial  process  which  make  it  very  difficult  for  a  school  district 
or  state  to  end  court  supervision,  despite  the  Supreme  Court's  ruhng  that  desegre- 
gation remedies  are  meant  to  be  temporary  in  nature.  These  include  (a)  legal  rules 
which  presume  that  the  cause  of  all  racial  disparities  in  a  school  system  is  the  pre- 
1954  dual  school  system,  even  though  legal  segregation  ended  25  to  40  years  ago, 
and  (b)  the  appointment  in  some  cases  of  special  masters,  desegregation  committees 
or  panels  of  experts  who  are  often  aligned  with  the  interests  of  the  plaintiffs  and 
have  personal  financial  incentives  to  indefinitely  continue  remedial  measures. 

As  a  result,  the  level  of  local  and  state  taxes,  the  degree  of  control  left  in  the  local 
elected  officials,  the  length  of  time  {e.g.,  five  or  forty  years)  the  school  district  or 
state  will  remain  under  court  supervision  and  the  manner  in  which  the  schools  are 
desegregated  are  all  left  to  the  discretion  of  the  federal  judge  assigned  to  the  case, 
with  some  limited  right  of  appeal.  However,  the  attitude  of  the  district  judge  about 
desegregation  is,  as  a  practical  matter,  much  more  important  than  the  evidence  in 
the  particular  case. 


Senator  Grassley,  and  members  of  the  Committee: 

I.  INTRODUCTION  AND  BACKGROUND 

It  is  my  pleasure  to  appear  before  you  today  to  present  my  views  on  the  subject 
of  "Assessing  the  Impact  of  Judicial  Taxation  on  Local  Communities."  Before  I  start, 
let  me  tell  you  something  about  myself  and  my  experience  with  the  subject  before 
the  Committee.  I  grew  up  in  North  DaJcota,  and  then  went  to  West  Point.  After  mili- 
tary service,  I  went  to  law  school  at  Harvard.  I  graduated  in  1973,  and  moved  to 
Atlanta,  where  I  joined  the  law  firm  of  Sutherland,  Asbill  &  Brennan.  I  have  prac- 
ticed law  with  Sutherland  since  1973.  Like  many  transplanted  northerners,  I  was 
vmfamihar  with  the  desegregation  process  when  I  move  to  the  South.  My  first  in- 
volvement came  through  my  children  who  attended  Atlanta's  public  schools.  I  be- 
came professionally  interested  in  the  subject  in  the  mid-1970s  and  for  the  last  20 
years,  I  have  represented  major  urban  school  districts  and  states  across  the  country 
that  have  come  under  court  order  to  desegregate  their  public  schools,  and  have  ob- 
served firsthand  the  operation  of  the  federal  courts  in  the  supervision  of  local  and 
state  educational  institutions.  Over  the  years,  I  have  been  heavily  involved  with  the 
desegregation  process  in  such  cities  as  Kansas  City  and  St.  Louis,  Missouri,  Los  An- 
geles, California,  Charleston,  S.C,  Hartford,  Connecticut,  Knoxville,  Tennessee,  Sa- 
vannah, and  DeKalb  Covmty,  Georgia,  as  well  as  numerous  other  smaller  school  dis- 
tricts. I  have  participated  in  the  design  and  implementation  of  desegregation  plans. 
I  have  been  involved  in  many  trials  involving  issues  of  school  district  Uability,  ap- 
propriate remedies  and  funding  of  desegregation  remedies.  I  have  also  represented 
several  school  districts  in  their  effort  to  become  "unitary"  or  to  end  court  supervision 
and  know  the  difficult  burden  a  school  district  faces  in  bringing  an  end  to  court  su- 
pervision and  returning  control  of  the  district  to  local  elected  officials. 

Probably  of  most  interest  to  the  Committee  will  be  the  Missouri  school  cases, 
where  I  am  currently  acting  as  outside  counsel  for  the  State  of  Missouri  in  its  ef- 
forts to  wind  down  the  enormous  State  subsidies  which  have  been  ordered  by  the 
federal  courts  in  connection  with  desegregation  remedies  in  St.  Louis  and  Kansas 
City — approximately  $2.6  billion  so  far.  I  have  also  recently  been  asked  by  the  Rock- 
ford,  Illinois  Board  of  Education  to  assess  the  situation  in  that  District  and  rec- 
ommend a  course  of  action  for  the  futxire.  In  the  last  few  years,  I  have  also  rep- 
resented several  states  in  cases  brought  seeking  broad  based  remedies  under  State 
constitutional  provisions,  as  plaintifiis'  groups  shift  their  efforts  more  and  more  to 
the  state  courts.  ^ 

II.  ISSUES  ADDRESSED 

I  would  like  to  address  today  my  concerns  over  certain  aspects  of  the  judicial  proc- 
ess that  I  think  raise  doubts  in  the  minds  of  many  over  its  impartiality,  fairness 
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and  uniformity  of  application,  particularly  in  the  important  and  often  controversial 
area  of  school  desegregation. 

A.  As  a  practical  matter,  federal  judges  have  exercised  virtually  unlimited  discre- 
tion when  it  comes  to  school  desegregation.  Often  based  on  vague  and  ambiguous 
findings  of  liability,  a  federal  judge  may  order  states  and  school  districts  to  provide 
extensive  and  costly  desegregation  programs  and  the  administrative  structures  to 
support  such  programs.  In  addition,  the  court  may  order  school  districts  to  raise 
local  property  taxes  to  pay  for  such  programs.  As  a  result  of  the  broad  discretion 
vested  in  the  federal  courts,  some  states  and  school  districts  have  been  ordered  to 
pay  billions  of  dollars  for  desegregation,  while  many  other  states  and  school  districts 
have  gotten  off  literally  scott  free.  The  problem  with  this  scenario  is  that  the  prin- 
cipal determining  factor  seems  not  to  be  the  facts  of  the  case,  but  the  manner  in 
which  the  particular  judge  chooses  to  exercise  his  or  her  discretion. 

B.  Several  factors,  including  the  breadth  of  discretion  vested  in  individual  federal 
judges,  make  it  very  difficult  for  a  school  district  or  state  to  end  court  supervision, 
despite  the  Supreme  Court's  ruling  that  desegregation  remedies  are  meant  to  be 
temporary  in  nature.  One  such  factor  is  the  appointment  in  many  cases  of  special 
masters,  panels  of  experts  or  desegregation  monitoring  committees  who  are  aligned 
with  the  interests  of  the  plaintiffs  and  have  inherent  incentives  to  continue  indefi- 
nite remedial  measures. 

There  is  no  question  that  federal  judges  have  very  broad  powers  in  the  area  of 
school  desegregation.  No  one  would  seriously  disagree  that  they  must  have  some 
discretion  to  deal  with  situations  specific  to  a  particular  school  district.  However, 
their  discretion  is  so  broad  that,  depending  on  the  frame  of  mind  of  the  particular 
federal  judge,  some  districts  and  states  can  minimize  federal  intervention  into  their 
aiffairs,  while  others  are  subjected  to  an  almost  total  takeover  of  local  and  state  edu- 
cational institutions,  including  massive  court-ordered  spending  for  desegregation.  As 
a  result,  the  level  of  local  and  state  taxes,  the  degree  of  control  left  in  the  local  elect- 
ed officials,  the  length  of  time  the  school  district  or  state  will  remain  under  court 
supervision,  e.g.,  five  years  or  forty  years,  and  the  manner  in  which  the  schools  are 
desegregated  are  essentially  left  to  the  discretion  of  one  person — the  federal  judge 
assigned  to  the  case.  This  is  particularly  true  where  the  circuit  court  of  appeals  is 
of  like  mind  with  the  district  court,  as  has  been  the  case  in  Missouri.  Consequently, 
the  Judge's  attitudes  about  desegregation  become  much  more  important  than  the 
evidence  in  a  particular  case. 

III.  DISCUSSION 

A.  Judicial  taxation  to  pay  for  court-ordered  injunctions 

Let  me  talk  first  about  "Judicial  Taxation."  I  use  this  term  to  refer  to  federal 
court  orders  that  require  a  local  or  state  governmental  entity  to  make  significant 
expenditures  in  support  of  a  court-ordered  injunction,  such  as  an  injunction  requir- 
ing a  local  school  district  and/or  state  to  implement  and  fund  a  desegregation  rem- 
edy. In  some  cases,  these  orders  overturn  state  law  limits  which  would  otherwise 
limit  local  tax  levies. 2  Once  a  federal  court  has  found  a  constitutional  violation,  it 
has  broad  discretion  over  the  type  of  plan  ordered,  the  length  of  the  plan,  how  the 
plan  is  funded  and  how  the  funding  is  allocated  between  different  constitutional 
wrongdoers. 

There  is  case  law  which  purports  to  limit  a  court's  discretion.  Generally,  the  rem- 
edy must  be  tailored  to  fit  the  violation.^  In  Missouri  v.  Jenkins,  the  Court  further 
limited  the  federal  courts'  discretion  in  connection  with  cross-district  remedies,  "edu- 
cational vestiges"  and  the  "victims"  which  may  be  served  by  the  remedy.'*  However, 
in  practice  these  limits  provide  little  protection  to  a  school  district  or  state  if  a  fed- 
eral judge  wants  to  impose  or  continue  an  extensive  remedy.  As  a  result,  the  rem- 
edies imposed  vary  greatly  from  court  to  court,  and  fi-om  state  to  state.  These  vari- 
ations cannot  be  explained  by  the  differences  in  either  the  acts  that  gave  rise  to  li- 
ability in  the  first  place  or  the  remedial  necessities  of  particular  school  districts.  In 
my  opinion,  they  can  only  be  explained  by  the  particular  views  of  the  federal  judge 
hearing  the  case.  Let  me  give  some  examples.  In  1992,  a  federal  judge  found  the 
State  of  Georgia  liable  for  segregation  in  the  Savannah-Chatham  County  School 
District,  and  ordered  the  State  to  pay  15%  of  the  desegregation  costs  incurred  in 
desegregating  the  Savannah,  Georgia,  School  District — approximately  $10  million.^ 
The  court's  rationale  was  that  the  State  was  responsible  for  15%  of  the  vestiges  of 
segregation  still  remaining  in  Savannah's  schools.^  Greorgia,  as  did  most  deep  South 
states,  had  actively  resisted  desegregation  for  at  least  15  years  after  the  Supreme 
Court's  landmark  Brown  v.  Board  of  Education  decision,  had  enacted  numerous 
state  laws  during  those  years  to  thwart  desegregation  and  had  not  spent  anything 
to  encourage  desegregation.^  But  contrast  the  Savannah  decision  with  the  decisions 
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in  the  Kansas  City  and  St.  Louis  cases  in  which  the  State  of  Missouri  was  ordered 
to  pay  50%  to  100%  of  the  costs  of  desegregating  those  two  school  districts  (which 
are  only  slightly  larger  than  the  Savannah-Chatham  County  School  District).  These 
remedies  have  to  date  cost  the  State  approximately  $2.6  billion.  Yet  the  evidence 
in  the  Missouri  cases  showed  little  state  resistance  to  the  ending  of  the  dual  school 
system,  compared  to  Georgia  and  other  southern  states.  Within  a  year  of  the  1954 
Brown  decision  the  Attorney  General  of  Missouri  had  notified  local  schools  that  the 
state-mandated  system  of  separate  schools  for  the  races  was  no  longer  enforceable.^ 

I  doubt  that  anyone  can  explain  which  distinctions  between  the  Georgia  and  Mis- 
souri cases  justify  a  judicial  order  requiring  the  payment  of  $2.6  billion  by  Missouri, 
but  only  $10  million  by  Georgia.^  Certainly  Missouri's  conduct  was  not  worse  than 
that  of  Georgia.  No  one  would  seriously  argue  that  the  remedial  needs  in  St.  Louis 
or  Kansas  City  were  over  200  times  greater  than  in  Savannah,  Georgia.  These  dis- 
parities can  only  be  explained  by  reference  to  the  broad  discretion  that  federal 
judges  have  in  not  only  finding  liability,  but  then  in  formulating  a  remedy.  No  one 
can  know  whether  a  state's  actions  were  responsible  for  15%  or  50%  or  100%  of  the 
so-called  vestiges  of  segregation;  therefore,  it  is  left  up  to  the  individual  federal 
judge  to  pick  a  number.  After  that,  the  nature,  extent,  expense,  and  funding  of  the 
remedy  is  up  to  the  same  judge.  Thus,  while  Congress  has  acted  to  limit  the  discre- 
tion of  federal  judges  in  some  areas  {e.g. ,  in  the  sentencing  of  convicted  criminals), 
there  are  no  practical  limits  preventing  such  broad  discretion  when  it  comes  to  or- 
dering desegregation  remedies  or  determining  who  should  pay  for  such  remedies. 

As  I  mentioned,  through  the  1995-96  school  year,  Missouri  had  paid  approxi- 
mately $2.6  billion  on  desegregation  remedies  for  St.  Louis  and  Kansas  City.^*^  Let 
me  put  this  amount  in  context  for  you.  From  1989  to  1994,  the  other  48  states  com- 
bined (excluding  California)  spent  only  $1.42  billion. ^^  Missouri  spent  about  $1.34 
bilUon  during  this  same  five-year  period,  approximately  the  same  amount  as  the  48 
other  states  put  together.  If  one  looks  at  the  eleven  states  of  the  old  Confederacy 
during  the  same  period,  all  of  which  ad  state-mandated  dual  school  systems,  prior 
to  1954  and  vigorously  resisted  efforts  to  desegregate,  Missouri  has  been  ordered  to 
spend  almost  eight  times  the  $172  million  paid  by  those  eleven  states  from  1989 
to  1994.12  Only  California,  with  more  than  ten  times  as  many  students  affected  by 
desegregation  spending  as  Missouri,  had  spent  as  much  as  Missouri.  ^^  However,  in 
Cahfomia,  the  spending  was  approved  by  the  California  legislature.  In  Missoiui,  the 
spending,  which  benefitted  less  than  10%  of  the  state's  student  population,  was  or- 
dered by  the  federal  courts. 

B.  Factors  which  make  it  difficult  for  a  school  district  or  State  to  end  court  super- 
vision and  regain  local  control 

The  Supreme  Court  has  held  that  local  control  of  schools  "is  a  vital  national  tradi- 
tion." i*  The  Court  has  also,  in  Freeman  v.  Pitts,  held  that  the  ultimate  goals  of  the 
federal  courts  should  be  to  eliminate  the  vestiges  of  the  de  jure  school  system  to 
the  extent  practical  and  to  strive  to  return  education  to  local  control  at  the  earliest 
practical  date.^^  In  Jenkins  v.  Missouri,  decided  in  1995,  the  Supreme  Court  reiter- 
ated that  desegregation  remedies  are  intended  to  be  temporary  in  nature  and  not 
permanent.  1^  However,  although  some  school  districts  have  been  successful  in  end- 
ing court  supervision,!''  the  process  is  stacked  against  both  school  districts  and,  es- 
pecially, states.  Therefore,  spending  to  support  covut-ordered  injunctions  may  con- 
tinue for  years  after  the  dual  school  system  has  been  eliminated.  Let  me  describe 
some  of  the  obstacles  a  state  or  local  school  district  faces  in  trying  to  end  co\irt-or- 
dered  supervision. 

1.  When  massive  court-ordered  funding  is  ordered,  the  local  school  district  be- 
comes so  dependent  on  funding  that  the  school  district  itself  may  insist  that  it  is 
not  unitary,  but  should  remain  under  court  order  so  that  extraordinary  funding  can 
continue.  As  a  consequence,  the  local  electorate  is  denied  the  protection  against  tax 
increases  normally  offered  by  state  law  limits  on  tax  rates.  Moreover,  if  the  expense 
is  being  borne  state-wide,  it  is  not  fair  to  the  other  school  districts  in  the  state 
which  do  not  benefit  from  such  spending.  The  prime  examples  are  St.  Louis  and 
Kansas  City.  By  virtue  of  state  desegregation  funding,  these  districts  currently 
spend  over  $8,000  per  child  per  year  while  other  school  districts  in  Missouri  average 
about  $4,500  per  child  per  year.^^  They  are  able  to  offer  programs  and  other  advan- 
tages, such  as  small  classes,  not  available  in  other  districts.  For  example,  the  St. 
Louis  and  Kansas  City  Districts  offer  over  seventy-five  expensive  magnet  programs 
between  them  compared  to  few,  if  any,  such  programs  in  the  rest  of  Missouri.  It  is 
not  surprising  that  these  school  districts  want  to  retain  these  benefits,  since  the 
principal  cost  is  borne  by  the  state.  They  therefore  have  become  willing  participants 
with  the  plaintiffs  in  resisting  unitary  status.  Thus,  the  state  taxpayers,  who  are 
paying  the  biU,  are  put  in  the  difficult  position  of  having  to  prove  that  the  school 
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districts  have  eliminated  the  vestiges  of  the  dual  school  system,  while  the  school  dis- 
tricts themselves  fight  to  remain  vinder  court  control  so  state  funding  can  continue. 
Moreover,  sifter  a  school  district  has  gotten  used  to  additional  funding,  and  has 
built  a  bureaucracy,  physical  plant  and  programs  dependent  on  continued  court-or- 
dered funding,  it  becomes  a  practical  problem  to  end  or  even  phase  out  the  remedy, 
even  if  the  remedy  is  clearly  beyond  that  court's  jurisdiction  to  order.  In  1995,  the 
Supreme  Court  niled  in  the  Kansas  City  case  that  a  federal  court  could  not  order 
an  interdistrict  remedy  based  only  on  an  intradistrict  violation.  ^^  However,  in  St. 
Louis  the  State  is  spending  approximately  $100  million  per  year  to  support  a  piu-ely 
interdistrict  remedy  based  only  upon  an  intradistrict  violation.^o  Since  the  Supreme 
Court's  decision,  the  State  has  sought  to  end  funding  for  the  interdistrict  aspects 
of  the  St.  Louis  remedy,  but  has  not  yet  been  allowed  to  end  such  funding.  More- 
over, there  is  no  end  in  sight,  as  the  district  judge  has  deferred  any  decision  on  the 
State's  motions  to  end  the  remedy  while  a  settlement  coordinator  tries  to  bring 
about  a  settlement  of  the  case.  In  the  meantime,  the  State  has  been  ordered  to  con- 
tinue to  pay  for  a  remedy  that  the  Supreme  Court  has  clearly  indicated  is  beyond 
the  power  of  the  federal  courts  to  order,  at  the  rate  of  approximately  $2  million  per 
week.  This  illustrates  the  difficulty  of  terminating  a  remedy  even  when  the  courts 
themselves  recognize  it  is  beyond  their  power  to  order. 

2.  Even  where  the  school  district  itself  wants  to  end  court  supervision,  it  may  find 
itself  unable  to  do  so  as  a  practical  matter  because  it  has  grown  dependent  on  tax 
increases  which,  but  for  the  court  order,  would  exceed  permissible  limits  under  state 
law.  In  Kansas  City,  the  court  ordered  a  special  property  tax  levy  which,  together 
with  State  pajTnents,  pays  for  the  desegregation  remedy.  A  newly  elected  school 
board  in  1995,  which  might  itself  prefer  to  seek  an  end  to  court  supervision,  now 
finds  itself  in  the  position  of  not  being  able  to  end  court  supervision  without  at  the 
same  time  risking  an  end  to  its  special  local  levy  on  which  it  has  become  financially 
dependent. 

3.  Other  forces  are  lined  up  against  a  state  or  school  district  seeking  to  end  judi- 
cial supervision.  Today,  over  40  years  after  Brown  declared  state-mandated  dual 
school  systems,  unlawfiil,  plaintiffs  still  claim  the  advantage  of  a  judicial  presump- 
tion that  any  racial  disparities  in  the  school  system  are  the  result  of  the  former  de 
jure  school  system.  The  burden  is  then  shifted  to  the  school  district  or  state  to  prove 
that  this  is  not  the  case.^i  While  this  burden  shifl;ing  may  have  been  justified  in 
the  years  following  the  Brown  decision,  three  or  four  generations  of  students  have 
passed  through  our  public  schools  since  Brown  was  decided  and  the  rationale  behind 
the  presumption  seems  of  questionable  validity  today.22  Nevertheless,  the  presump- 
tion against  the  school  district  remains  and  it  has  the  burden  to  prove  that  racial 
disparities  are  not  the  result  of  the  prior  de  jure  school  system.  This  is  the  opposite 
of  the  normal  case  where  the  plaintiffs  have  the  burden  of  proving  their  case.  Since 
the  causes  of  many  of  the  racial  disparities  one  finds  in  today's  public  school  sys- 
tems are  difficult  to  ascertain,  this  shifting  of  the  bvirden  of  proof  is  a  considerable 
advantage  for  those  who  wish  to  retain  federal  court  control  of  the  school  system. 
This  is  particularly  true  if  they  have  a  federal  judge  who  is  of  the  same  mindset 
since  it  is  that  judge  who  will  decide  whether  the  school  district  or  state  has  carried 
its  burden  of  proof. 

C.  The  appointment  of  special  masters  and  other  desegregation  committees 

The  practice  of  some  federal  judges  of  appointing  special  masters,  desegregation 
committees  or  panels  of  experts  to  formulate,  monitor,  and  implement  the  remedies 
ordered  by  them  is  another  development  that  miUtates  against  release  fi-om  court 
supervision.  In  many  cases,  these  masters  and  committees  wield  enormous  power 
and  influence.  They  are  normally  answerable  to  no  one,  save  the  federal  judge  who 
appointed  them,  and  have  become  a  part  of  the  judicial  process  which  is  stacked 
against  a  district  or  state  seeking  a  return  to  local  control.  Let  me  explain  what  I 
mean. 

1.  The  power  and  authority  of  these  special  masters  is  extraordinary.  In  some 
cases,  with  the  support  of  the  judge,  special  masters  literally  supplant  the  authority 
of  the  school  board.  In  Kansas  City  a  new  board  was  elected  in  1996.  Reacting  to 
the  admonitions  of  both  the  district  judge  and  Supreme  Court  that  the  District  move 
toward  self-sufficiency,^^  the  new  school  board  adopted  a  budget  that  reduced  by  a 
significant  amount  the  special  state  subsidy.  After  a  hearing,  the  district  judge,  de- 
spite his  earlier  inducements  to  the  board  to  become  more  self-supporitng,  restored 
many  of  the  budget  cuts  the  Board  had  made.^^  There  were  a  number  of  schools 
for  which  the  budget  cuts  were  not  challenged  at  trail;  therefore,  the  State  and  the 
District  argued  that  those  budget  cuts  were  imchallenged  and  should  stand.  Not- 
withstanding the  lack  of  any  challenge  to  the  budget  cuts  at  those  schools,  the  Dis- 
trict Judge  referred  the  issue  of  whether  the  cuts  should  be  restored  at  those  other 
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schools  to  the  Education  Subcommittee  ("ESC")  of  the  Desegregation  Monitoring 
Committee  appointed  by  him.^^  In  a  hearing  in  which  the  State  was  not  allowed 
to  participate,  the  ESC  restored  the  budget  cuts  at  virtually  every  school  and  or- 
dered the  State  to  pay  75%  of  the  restoration  costs.  Going  even  further,  the  ESC 
decided  to  investigate  other  budget  cuts  to  see  if  they  should  be  restored,  despite 
the  fact  that  all  of  the  parties,  including  the  plaintiffs,  had  stipulated  to  those  cuts 
and  such  stipulation  had  been  approved  by  the  court. 

Rockford,  Illinois  is  another  example  of  a  Master  possessing  great  powers.  Almost 
400  personnel  have  been  hired  or  are  budgeted  to  be  hired  to  administer  and  imple- 
ment the  desegregation  plan  ordered  by  the  Magistrate  Judge  assigned  to  the  case. 
This  includes  a  number  of  highly  paid  administrators,  most  of  whom  report  directly 
to  the  Master.  On  almost  every  aspect  of  the  remedial  order,  the  decision  of  the 
Master  is  final,  subject  only  to  the  right  of  the  School  Board  to  appeal  it  to  the 
Court.  However,  during  the  pendency  of  the  appeal,  the  School  Board  is  bound  by 
the  Master's  order.^^ 

2.  Although  it  varies  from  case  to  case,  masters  or  desegregation  committees  often 
have  easy  access  to  the  judge,  and  can  meet  with  the  judge  without  the  presence 
of  other  parties.  Thus,  they  can  convey  to  the  court  their  opinions  about  matters 
of  great  controversy,  without  fear  of  rebuttal,  while  the  parties  must  present  their 
evidence  and  arguments  in  open  court  where  they  are  subject  to  being  challenged 
by  the  other  parties.  In  many  cases,  the  master  is  not  subject  to  cross-examination, 
as  are  the  experts  of  the  other  party.  This  would  not  necessarily  be  a  bad  thing  if 
the  parties  could  be  assured  of  the  impartiality  of  the  master.  However,  such  mas- 
ters are  almost  always  aligned  with  the  proponents  of  continued  court  supervision. 
For  example,  the  head  of  the  Desegregation  Monitoring  Committee  in  the  Kansas 
City  case  was  a  former  expert  witness  for  an  superintendent  of  the  school  district, 
which,  luitil  1996,  had  been  consistently  aligned  with  the  plaintiffs  in  seeking  to 
continue  the  remedy.  The  same  person  serves  as  the  Master  in  the  Rockford  case. 
In  other  cases,  the  panels  of  experts  normally  appointed  invariably  include,  with  few 
exceptions,  experts  who  normally  testify  for  plaintiffs.  Imagine  how  plaintiffs  groups 
would  respond  if  a  court  appointed  a  defense  expert  witness  to  be  the  special  mas- 
ter. 

3.  The  natural  bias  of  most  special  masters  toward  the  plaintiffs'  point  of  view 
is  exacerbated  by  the  inherent  self  interest  which  special  masters  have  in  seeing  to 
it  that  the  remedies  continue.  If  the  school  district  is  declared  unitary  and  the  rem- 
edies end,  they  (and  all  their  staff)  are  out  of  a  job.  This  is  no  trivial  matter.  The 
financial  stakes  are  heavy.  For  example,  in  St.  Louis,  from  1980  to  1995  approxi- 
mately $28  million  was  paid  to  various  desegregation  committees. 2"^  Over  $11  mil- 
lion alone  (almost  $  1  million  per  year)  was  paid  to  the  voluntary  interdistrict  coordi- 
nating committee,  which  oversees  the  voluntary  interdistrict  transfer  plan,  a  part 
of  the  plan  almost  certainly  illegal  under  Missouri  v.  Jenkins.^^  The  Master's  budget 
in  Rockford  is  over  $400,000  per  year  (not  including  the  397  persons  budgeted  to 
administer  and  implement  the  remedy  which  are  anticipated  to  cost  approximately 
$25  milUon  per  year). 

Thus,  it  came  as  no  surprise  in  St.  Louis  when  the  heads  of  the  most  important 
desegregation  committee  Uned  up  with  the  plaintiffs  in  resisting  an  end  to  court  su- 
pervision in  that  case.  They  were  permitted  to  submit  evidence  on  critical  issues  at 
the  unitary  trial.  However,  defendants  were  not  permitted  to  take  discovery  against 
them  or  to  cross-examine  them.  Thus,  while  the  testimony  and  opinions  of  the  par- 
ties' witnesses  could  be  discovered  in  advance  of  trial  and  tested  through  a  thorough 
and  sifting  cross-examination,  the  testimony  of  those  witnesses  with  perhaps  the 
greatest  personal  stake  in  seeing  the  remedy  continue  were  exempt  from  these  basic 
due  process  protections. 

The  courts  themselves  have  begun  to  recognize  the  inherent  conflict  of  interest 
and  problems  related  to  the  appointment  of  special  masters,  panels  of  experts,  etc. 
In  Edgar  v.  KL,^^  the  Seventh  Circuit  Court  of  Appeals  removed  a  federal  judge 
from  a  case  because  he  had  held  ex  parte  meetings  with  a  panel  of  experts  appointed 
by  the  Judge  to  investigate  Illinois'  mental  health  institutions.  However,  as  far  as 
I  know,  this  has  never  happened  in  a  school  desegregation  case. 

IV.  CONCLUSION 

I  hope  my  testimony  is  of  some  assistance  to  the  Committee  in  defining  the  scope 
and  the  nature  of  these  difficult  problems,  and  that  these  hearings  will  spur  action 
to  devise  solutions.  It  is  essential  that  ordinary  people  view  judicial  processes  as 
fair,  unbiased  and  uniform  in  their  application,  particularly  when  it  comes  to  such 
controversial  topics  as  school  desegregation.  I  have  talked  today  about  some  areas 
of  our  legal  system  which  I  think  need  to  be  improved.  Obviously,  because  of  the 
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doctrine  of  separation  of  powers  on  which  ovtr  Constitution  is  based,  legislative  solu- 
tions that  seek  to  curtail  the  discretion  of  the  federal  judiciary  will  be  difficult  to 
formulate  and  will  be  closely  scrutinized  by  the  courts.  I  hope  this  difficulty  will  not 
deter  anyone  from  this  necessary  effort.  I  would  be  interested  in  assisting  you  to 
come  up  with  possible  ways  to  address  the  problems  I  have  described. 

Footnotes 

1.  The  views  I  express  today  are  my  own  gained  from  years  of  involvement  in  the 
school  desegregation  process,  and  not  necessarily  the  views  of  any  of  my  clients.  Nor 
am  I  here  to  advocate  the  views  of  any  particular  group.  I  am  also  not  here  to  testify 
about  the  general  subject  of  desegregation.  There  is  no  question  in  my  mind  and 
in  the  mind  of  most  Americans  that  de  jure  segregation  was  wrong  and  that  it  had 
to  be  ended.  There  is  considerable  debate  still  going  on  as  to  how  effective  and  sta- 
ble desegregation  of  the  schools  should  be  accomplished;  however,  as  I  have  often 
told  people,  the  debate  is  not  whether  to  desegregate,  but  how  to  do  it? 

2.  E.g.,  Missouri  v.  Jenkins,  495  U.S.  33  (1990). 

3.  E.g.,  Milliken  v.  Bradley,  433  U.S.  267,  280-281  (1977). 

4.  Missouri  v.  Jenkins,  115  S.  Ct.  2038  (1995). 

5.  Board  of  Pub.  Educ.  for  the  City  of  Savannah  &  County  of  Chatham  v.  State 
of  Georgia,  No.  CV  490-101  (S.D.  Ga.  Aug.  11,  1992). 

6.  Id. 

7.  Id. 

8.  See  Missouri  v.  Jenkins,  115  S.  Ct.  2038,  2052  n.6  (1995). 

9.  See  Attachment  1.  (This  attachment  was  an  exhibit  prepared  by  Dr.  Christine 
Rossell,  one  of  the  State  of  Missouri's  expert  witnesses,  in  connection  with  the 
March  1996  unitary  hearing  in  the  St.  Louis  school  case.) 

10.  See  Attachments  2  and  3.  (These  attachments  were  prepared  by  the  Missouri 
Department  of  Elementary  and  Secondary  Education  in  connection  with  hearings  in 
the  St.  Louis  and  Kansas  City  school  cases  and  show  the  State  and  local  district 
expenditures  for  desegregation  in  each  case.) 

11.  See  Attachment  1. 

12.  Id.  Indeed,  of  the  eleven  states,  ten  had  paid  nothing  through  1994.  Arkansas 
was  the  only  one  which  had  actually  paid  anything  to  assist  in  desegregation.  As 
discussed,  since  1994,  Georgia  has  also  paid  approximately  $10  million. 

13.  Id. 

14.  Dayton  Bd.  of  Educ.  v.  Brinkman,  433  U.S.  406,  410  (1977). 

15.  Freeman  v.  Pitts,  503  U.S.  467,  490  (1992). 

16.  Missouri  v.  Jenkins  115  S.  Ct.  2038  (1995). 

17.  E.g.,  Atlanta,  Georgia,  Savannah-Chatham  County,  Georgia,  DeKalb  Coimty, 
Georgia,  Charleston,  South  Carolina,  Knoxville,  Tennessee,  Norfolk,  Virginia,  Okla- 
homa City,  Oklahoma,  Wilmington,  Delaware,  Dallas,  Texas  (conditional). 

18.  See  Attachment  4.  (This  attachment  consists  of  exhibits  prepared  by  the  Mis- 
souri Department  of  Elementary  and  Secondary  Education  in  connection  with  hear- 
ings in  the  Kansas  City  and  St.  Louis  school  cases). 

19.  Missouri  V.  Jenkins,  115  S.  Ct.  2038  (1995). 

20.  The  interdistrict  remedy  in  St.  Louis  has  been  in  place  since  1983,  and  the 
State  had  paid  almost  $1  billion  through  the  1995-96  school  year  to  support  it.  See 
Attachment  2. 

21.  E.g.,  Keyes  v.  School  Dist.  No.  1,  413  U.S.  189,  211  n.  17  (1973). 

22.  In  Freeman  v.  Pitts,  503  U.S.  at  506,  Justice  Scalia,  in  a  concurring  opinion, 
stated:  "At  some  time,  we  must  acknowledge  that  it  has  become  absurd  to  assume, 
without  any  further  proof,  that  violations  of  the  Constitution  dating  from  the  days 
when  Lyndon  Johnson  was  President,  or  earlier,  continue  to  have  an  appreciable  ef- 
fect upon  current  operation  of  schools." 

23.  Missouri  v.  Jenkins,  115  S.  Ct.  2038,  2055  (1995);  Jenkins  v.  Missouri,  No. 
77-0420-CV-W-4,  sUp  op.  at  13  (W.D.  Mo.  Apr.  16,  1993). 

24.  Jenkins  v.  Missouri,  No  77-0420-CV-W-4  (W.D.  Mo.  July  15,  1996). 

25.  Id. 

26.  People  Who  Care,  et  al.  v.  Rockford  Bd.  of  Educ.  Sch.  Dist.  No.  205,  No.  89 
C  20168  (W.D.  111.  1996). 
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27.  See  Attachment  5.  (This  attachment  was  prepared  by  the  Missouri  Depart- 
ment of  Secondary  and  Elementary  Education  for  the  March  1996  vuiitary  status 
hearing  in  the  St.  Louis  case). 

28.  Id. 

29.  Edgar  v.  K.L.,  No.  96-2641,  1996  WL  405386  (7th  Cir.  July  18,  1996). 
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ATTACHMENT   10 


TOTAL  PAYMENTS  FOR 
ST.  LOUIS  DESEORE0AT1ON  COMMITTEES 


FISCAL 

SPECIAL  SCHOOL 

YEAR 

STATE 

SLP8 

DtSTWCT 

TOTAL 

1M1 

0 

0 

0 

0 

1882 

0 

0 

0 

0 

1983 

425.936 

16.461 

0 

442.397 

1884 

885.450 

397,011 

49.540 

1,332.001 

1888 

855,373 

553.822 

50.312 

1,4S8,807 

1886 

830.559 

675.856 

52.531 

1, $58,045 

1987 

1. 899.478 

353.393 

56.761 

2.311.630 

1986 

1,944.008 

379,225 

66.353 

2.389.568 

1888 

2.029,702 

595.482 

132.726 

2.757.900 

1090 

1.809,236 

569.277 

124209 

2,492,722 

1881 

1.867.657 

470^31 

140,046 

2,167,036 

1992 

1.656.724 

466.538 

104.160 

2.229,423 

1883 

1.682.703 

343.154 

206,872 

2.232.720 

1994 

1.633.825 

344.599 

137.505 

2,115.020 

1905 

2.080.280 

439,171 

151,471 

2.670.022 

IBOe 

1.350.604 

384.868 

242,718 

1.978.101 

TOTALS 

28.841.536 

8,981.888 

'J2LSL 

38,1 30.828 

1.  FtailYMriepiyraMsnMg^jBnwySl.ina. 
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Senator  Grassley.  Professor  Cheh. 

STATEMENT  OF  MARY  M.  CHEH 

Ms.  Cheh.  Thank  you  for  inviting  me,  Mr.  Chairman  and  Sen- 
ator Heflin. 

The  subject  of  the  committee  hearing  is  primarily  the  legislation 
that  has  been  proposed,  though  I  understand  you  want  to  broaden 
this  topic  to  other  matters.  Other  witnesses  you  have  just  heard  do 
speak  to  the  Isirger  matters  of  school  desegregation  decrees,  their 
scope,  operation,  flexibility,  and  discretion  given  judges  and  to  mas- 
ters, the  cost. 

In  terms  of  the  invitation  to  come  here  today,  I  was  asked  to  look 
at  the  proposal  and  I  have  confined  much  of  my  testimony  to  sug- 
gestions for  improving  that  proposal.  I  think  it  is  an  important  pro- 
posal and  I  think  it  may  accomplish  a  good  result,  but  I  might 
want  to  suggest,  if  I  may,  some  modifications  that  you  might  con- 
sider. 

Since  I  have  anchored  my  testimony  primarily  in  the  proposal, 
my  remarks  will  be  focused  on  that.  But,  of  course,  there  is  a  larger 
issue  that  underlies  it  and  we  can  maybe  get  to  that  when  we  take 
up  some  questions. 

Before  looking  at  the  specific  proposal,  which  I  characterize  as 
having  three  main  features,  I  wanted  to  identify  a  couple  of  general 
propositions  that  I  think  should  guide  the  committee  in  thinking 
about  this  proposal  and  maybe  some  others  that  may  come  for- 
ward. 

First,  and  I  think  it  is  unremarkable  to  state  that  courts  should 
not  be  in  the  business  of  imposing  taxes.  It  is  a  legislative  preroga- 
tive. The  legislature  is  responsible  and  should  be  held  accountable. 

But  nevertheless,  another  general  proposition,  courts  are  empow- 
ered to  fashion  equitable  remedies  and  their  remedies  can  be  as 
broad  as  the  harm  that  they  are  addressing  and  equity  can,  as  we 
often  say,  command  to  be  done  that  which  ought  to  be  done.  In 
some  inst£inces,  it  may  be  necessary  in  the  case  of  resistance  or  re- 
calcitrance, intentional  refusal  to  pay  for  appropriate  remedies  that 
a  court  may  find  it  necessary  to  direct  a  governing  body  to  raise 
revenue. 

A  third  general  proposition  relates  specifically  to  Congress  and 
control  of  the  lower  court  jurisdiction.  Of  course,  again, 
unremarkable,  the  Congress  has  broad  power  to  control  the  juris- 
diction of  the  lower  Federal  courts,  but  once  it  confers  the  jurisdic- 
tion, its  power  to  control  the  remedies  that  those  courts  can  order 
is  not  unlimited  and  there  may  be  situations  where  Congress  would 
exceed  its  jurisdiction  if  it  took  away  the  only  effective  remedy  to 
take  care  of  a  particular  constitutional  harm. 

Now,  within  the  framework  of  those  general  propositions,  I  think 
that  the  proposal  to  put  restrictions  on  judges  that  they  would  have 
to  consider  and  comply  with  before  they  issued  an  order  to  a  gov- 
erning body  to  raise  revenue,  the  legislation  within  that  fi-amework 
is  probably  sound,  but  there  may  be  some  aspects  of  it  that  may 
need  some  modification. 

I  looked  at  the  legislation  basically  in  three  areas.  One  is  the 
findings.  Ordinarily,  findings  are  without  operative  effect  per  se. 
They  may  help  the  courts  interpret  what  the  legislation  is.  It  may 
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sort  of  steer  them  in  the  right  direction.  But  sometimes,  depending 
upon  how  they  are  phrased,  you  can  have  findings  being  given  op- 
erative effect. 

In  terms  of  the  way  these  findings  are  set  out,  they  do  speak  in 
directive  language,  "courts  should"  and  that  sort  of  thing,  which 
suggests  that  maybe  they  are  meant  to  have  some  substantive  ef- 
fect or  could  be  so  interpreted.  If  they  are,  there  is  some  language 
in  there  that  is  rather  troubling  and  may  be  beyond  what  the  com- 
mittee intended. 

In  the  findings  section,  there  is  reference  to  applying  the  Umita- 
tions,  limiting  them  even  in  cases  where  a  judge's  order  results  in, 
not  just  issues  an  order  to  but  results  in  taxation  or  an  increase 
in  taxation,  and  I  suggest  in  my  testimony  that  you  may  not  have 
meant  to  have  such  a  broad  effect,  because  a  lot  of  orders  that 
could  be  issued,  wholly  apart  from  desegregation  orders,  just  con- 
ventional orders  to  pay  a  judgment  that  may  be  a  large  amount, 
may  result  down  the  road  in  an  increase  in  taxation,  and  I  assume 
the  proposal  is  not  meant  to  capture  all  of  those  applications. 

The  second  part,  which  is  the  main  part  of  the  bill,  as  I  under- 
stand it,  are  the  six  limitations  that  are  imposed  on  judges  before 
they  issue  orders  directing  the  increase  in  revenues.  And  as  to 
those,  it  seems  to  me,  if  put  in  its  proper  perspective,  those  limita- 
tions, some  of  them,  are  consistent  with  what  Congress  may  do  and 
are  even  consistent,  at  least  with  the  terminology,  maybe  not  the 
effects,  of  what  the  Supreme  Court  has  said  lower  Federal  courts 
can  do. 

That  is  to  say,  you  can  tell  lower  Federal  courts  not  to  issue 
these  orders  unless  they  are  absolutely  necessary  and  to  make  find- 
ings in  accordance  with  that,  except  that  some  of  the  limitations 
that  are  put  in  this  bill  do  go  beyond  that  and  they  may  in  some 
instances  restrict  use  of  the  remedy  where  it  would  be  absolutely 
necessary  to  remedy  a  constitutional  harm  that  the  courts  had 
found. 

Finally,  and  I  will  open  myself  up,  of  course,  to  any  questions 
you  have  on  these  points,  but  just  to  set  them  out  on  the  table,  the 
last  aspect  is  the  granting  of  standing  to  a  variety  of  individuals 
and  entities  in  this  bill,  and  generally  speaking,  the  issue  about 
standing  is  not  problematic  if  all  we  are  doing  is  allowing  people 
to  come  and  intervene  and  make  their  position  known,  introduce 
testimony,  and  so  on. 

However,  the  very  framing  of  the  legislation  seems  to  allow  any 
person  who  is  a  taxpayer  or  merely  lives  in  a  jurisdiction  where  a 
tax  order  has  been  issued  to  not  only  join  in  an  intervener  status 
but  even  to  appeal  judges'  rulings  when  nobody  else  is  appealing. 
To  the  extent  that  the  proposal  does  that,  it  may  confer  standing 
where  standing  does  not  exist  under  article  III,  and  as  you  know, 
the  courts  have  said  that  the  minimum  requisites  of  article  III 
have  to  be  met  before  any  party  can  proceed.  There  is  a  remedy 
for  that,  and  I  can  suggest  language  for  you  to  limit  it  so  that  the 
standing  issue  goes  away. 

But  in  conclusion,  as  I  said,  anchored  in  this  particular  proposal, 
I  think  the  proposal  responds  to  a  serious  problem  and,  in  many 
respects,  responds  well,  but  I  simply  wanted  to  offer  some  sugges- 
tions about  how  it  might  be  improved.  What  I  do  not  discuss  are 
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these  larger  issues  of  desegregation  decrees  in  general  and  they 
may  be  driving  more  of  the  issue  about  funding  orders  than  any- 
thing else. 

If  what  the  committee  wants  to  do  is  focus  on  them,  I  think  we 
would  have  to  think  long  and  hard.  I  know  I  would  want  to  think 
longer  and  harder  about  such  issues  as  scope  of  remedy,  the  au- 
thority given  to  masters,  and  whether  the  Congress  has  some  role 
to  play  in  restricting  that.  As  I  said,  I  have  focused  my  remarks 
on  the  proposal  itself  Thank  you. 

[The  prepared  statement  of  Ms.  Cheh  follows:! 

Prepared  Statement  of  Mary  M.  Cheh 

SUMMARY 

A  few  general  propositions  should  guide  the  Committee's  analysis  of  this  bill. 
First,  and  consistent  with  the  sponsors'  underlying  concern,  taxation  is  not  a  judicial 
function  and  federal  courts  should  not  be  in  the  business  of  levying  taxes.  Quite 
plainly  taxation  is  a  legislative  power  and  a  legislative  prerogative.  Elected  officials 
must  bear  the  responsibility  and  be  accountable  for  tax  impositions. 

Second,  and  nevertheless,  federal  courts  are  empowered  to  fashion  equitable  or- 
ders to  enforce  and  protect  constitutional  rights.  So  long  as  such  orders  are  them- 
selves constitutional,  they  may  be  as  broad  as  the  wrong  to  which  they  are  ad- 
dressed. In  a  exceedingly  rare  case,  the  only  effective  means  of  redressing  a  con- 
stitutional violation  may  be  an  order  directed  to  a  governing  body  to  raise  revenue 
to  finance  specific  remedial  actions. 

Third,  although  Congress  has  broad  power  to  control  the  jurisdiction  of  the  federal 
coiu-ts,  including  the  power  to  limit  the  remedies  which  federal  courts  may  employ, 
Congress  may  not  preclude  the  use  of  enforcement  orders  where,  to  do  so,  would 
deprive  a  party  of  a  constitutionally  guaranteed  right  or  would  deprive  a  party  of 
the  only  effective  means  of  redressing  a  constitutional  harm. 

Set  in  the  framework  of  these  propositions,  some  sections  of  the  proposed  legisla- 
tion, as  currently  drafted,  may  exceed  Congressional  power  to  control  the  jurisdic- 
tion of  the  federed  courts.  Other  sections,  which  appear  to  be  within  Congress' 
power,  codify  existing  Supreme  Court  precedent  and  serve  the  salutary  purpose  of 
clarifying  the  exceptionally  narrow  circumstances  in  which  a  court  may  direct  a  gov- 
erning body  to  raise  taxes. 

The  proposed  legislation  may  also  run  afoul  of  Article  III  standing  limitations  by 
conferring  upon  "intervenors"  a  right  to  appeal  where  such  intervenors  do  not  have 
a  sufficient  personal  stake  to  challenge  a  court's  order. 

INTERPRETATION  AND  ANALYSIS 

The  three  key  features  of  the  bill  are:  (1)  various  findings,  (2)  a  ban  on  federal 
court  orders  or  settlements  which  "impose,  increase,  levy,  or  assess  any  tax"  unless 
certain  findings  are  made,  together  with  a  limitation  on  the  life  of  such  orders  and 
other  restrictions,  (3)  intervenor  status  granted  to  any  person  in  a  jurisdiction  in 
which  a  tax  order  is  imposed,  and  standing  to  such  intervenor  to  appear,  present 
evidence,  and  appeal.  Each  feature  raises  different  interpretive  and  analytical  prob- 
lems. 

(1)  The  findings 

The  chief  question  about  this  section  is  whether  the  findings  are  to  be  given  any 
operative  effect.  Findings  may  assist  courts  in  understanding  the  basis  for  Congres- 
sional action  or  in  constniing  ambiguous  statutory  language.  See,  e.g.,  Cheffer  v. 
United  States,  55  F.  3d  1517  (11th  Cir.  1995).  But,  in  general,  findings  do  not  re- 
lieve courts  of  independently  finding  facts  relevant  to  a  cause  of  action  nor  are  they 
given  independent  legal  effect.  See,  e.g.  Webster  v.  Reproductive  Health  Services,  492 
U.S.  490  (1989)  (over  dissent,  plurality  views  preamble  announcing  state's  view  of 
when  life  begins  as  only  state's  expression  of  a  value  judgment).  Yet,  depending  on 
draftmanship,  "findings"  in  a  particular  piece  of  legislation  may  be  construed  as  op- 
erative substantive  provisions. 

In  this  legislation  certain  findings  are  actually  framed  as  directives.  For  example 
section  2.(5)  states  that,  "no  court  should  enter  an  order  *  *  *,"  and  section  2.(6) 
states  that,  "a  settlement  agreement  or  order  entered  by  a  Federal  court  should  be 
fashioned  within  the  framework  of  the  budgetary  restraints  of  any  affected 
State  *  ♦  *  (emphasis  supplied). 
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If  the  findings  are  given  operative  effect,  some  provisions  may  have  the  unin- 
tended consequence  of  broadly  curtaiUng  the  remedial  powers  of  federal  courts.  For 
example,  section  2.(4)  provides:  "when  a  federal  court  issues  an  order  that  requires 
or  results  in  the  imposition,  increase  *  *  *  of  any  tax,  the  court — 

(A)  Exceeds  the  proper  boundaries  of  the  limited  jurisdiction  and  authority  of  Fed- 
eral courts  *  *  *  (emphasis  supplied).  Section  2.(5)  includes  similar  "or  results  in" 
language.  This  "or  results  in"  language  potentially  reaches  any  order  compliance 
with  wnich  leads  to  a  tax  hike.  To  illustrate,  a  locality  may  be  ordered  to  pay  a 
large  money  judgment  for  official  mistreatment  of  its  citizens.  Or  it  may  be  required 
to  make  extensive  improvements  in  pubhc  buildings  to  make  them  safe  for  workers 
and  visitors.  If  the  governing  body  claims  that  it  cannot  pay  for  the  judgment  or 
make  the  improvements  within  existing  revenues,  these  fairly  conventional  court  or- 
ders could  be  orders  "that  result  in  the  imposition,  increase  *  *  *  of  any  tax  *  *  *." 

(2)  Limits  on  orders  and  settlements  which  Impose  taxes 

The  heart  of  this  bill  is  the  ban  on  any  court  orders  that  require  the  levying  of 
a  tax  unless  certain  conditions  are  satisfied.  The  bill  does  not  ban  such  orders  alto- 
gether. There  are  six  conditions.  Three  appear  consistent  with  current  law,  three 
others  appear  problematic. 

(a)  Distinguishing  Between  Underlying  Decrees  and  Orders  To  Implement  and 

Enforce  Decrees 

To  begin,  it  should  be  noted  that  orders  mandating  the  levying  of  taxes  are  a 
means  to  ftmd  an  othei^vise  proper  remedy,  that  is,  a  means  to  enforce  a  proper 
remedy.  If  a  court  remedy  is  improper,  then  the  means  of  enforcing  it  become  irrele- 
vant since  an  improper  or  overbroad  order  may  not  be  enforced.  I^  however,  a  rem- 
edy is  proper,  and  if  a  court  faces  official  luiwillingness  or  inability  to  implement 
it,  the  court  is  broadly  empowered  to  coerce  compliance. 

The  distinction  between  a  remedy  and  the  means  to  enforce  it  is  illustrated  in  the 
very  case  that  gives  rise  to  this  proposed  legislation,  namely  Missouri  v.  Jenkins, 
495  U.S.  33  (1990)  (Jenkins  11).  There  a  district  court  had  found  that  the  Kansas 
City,  Missouri  School  District  and  the  state  of  Missouri  operated  a  segregated  school 
system.  The  district  coiut  set  about  to  cure  this  constitutional  violation  an  its  lin- 
gering effects  by  essentially  making  the  entire  Kansas  City  Missoim  school  system 
into  a  fabulously  equipped  magnet  school  program.  The  capital  and  operating  costs 
for  such  a  program  were  staggering,  running  into  hundreds  of  millions  of  dollars. 
Yet  in  Jenkins  II  the  majority  of  justices  did  not  permit  the  state  to  challenge  the 
scope  of  the  district  court's  desegregation  plan;  it  simply  accepted  the  Court  of  Ap- 
peals conclusion  that  the  desegregation  remedy  was  proper.  Thus,  in  Jenkins  II,  the 
state  was  unable  to  challenge  the  broad  and  expensive  desegregation  plan  that  cre- 
ated the  need  for  raising  revenue  in  the  first  place.  Frustrated,  the  state  of  Missouri 
noted:  "  '[t]he  only  reason  that  the  court  below  needed  to  consider  an  unprecedented 
tax  increase  was  the  equally  unprecedented  cost  of  its  remedial  programs.'  "  495 
U.S.  at  53. 

Later,  however,  in  Missouri  v.  Jenkins,  115  S.  Ct.  2038  (1995)  (Jenkins  III),  the 
Supreme  Court  held  that  the  district  court,  in  remedying  intradistrict  segregation, 
did  not  have  authority  to  create  a  magnet  district  to  serve  the  interdistrict  goal  of 
attracting  non-minority  students.  The  majority  emphasized  that  the  proper  goal  of 
district  court  desegregation  orders  was  to  restore  the  victims  of  discriminatory  con- 
duct to  the  position  they  would  have  occupied  in  the  absence  of  such  conduct  and 
to  restore  state  and  local  authorities  to  the  control  of  a  school  system  operating  in 
compliance  with  the  constitution.  The  goal  of  reversing  white-flight  via  the  magnet 
school  concept,  or  achieving  "desegregative  attractiveness,"  was  found  to  be  beyond 
the  district  courts  powers  to  remedy  the  harm  found.  A  court  is  permitted  to  remedy 
only  those  harms  caused  by  the  constitutional  violation. 

Certain  sections  of  the  proposed  legislation,  for  example  Section  3.(aXl)(AXii), 
may  reflect  a  failure  to  distinguish  between  a  court  order  to  enforce  a  desegregation 
or  other  remedial  plan  and  the  plan  itself.  To  the  extent  this  is  so,  the  committee 
may  want  to  clarify  what  its  objectives  are. 

(b)  What  Means  of  Enforcement  Are  Permissible 

Assuming  an  underlying  desegregation  plan  (or  other  court  order)  is  appropriate, 
the  question  then  arises,  what  methods  of  enforcement  may  a  court  employ.  Equity 
empowers  courts  to  fashion  and  shape  its  decrees  to  produce  effective  and  prompt 
results.  In  the  desegregation  context,  courts  may,  for  example,  close  schools,  reas- 
sign pupils,  order  busing,  or  require  capital  improvements.  And,  in  the  face  of  resist- 
ance and  non-compliance,  courts  may  enforce  their  decrees  through  contempt  cita- 
tions, fines,  injunctions,  and  orders  directing  elected  officials  to  take  specific  official 
acts.  Where  appropriate,  courts  may  even  order  a  governing  body  to  levy  taxes,  Grif- 
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fin  V.  Prince  Edward  County  School  Bd.,  377  U.S.  218  (1964);  Jenkins  (II);  or  force 
legislators  to  adopt  an  ordinance,  see  Spallone  v.  United  States,  493  U.S.  265  (1990). 

Rejecting  constitutional  barriers  based  on  separation  of  powers  and  federalism 
limitations,  the  majority  in  Jenkins  (II)  specifically  stated  that  "a  court  order  direct- 
ing a  local  government  body  to  levy  its  own  taxes  is  plainly  a  judicial  act  within 
the  power  of  a  federal  court."  495  U.S.  at  55.  In  addition,  the  Court  said,  a  state- 
imposed  limit  on  the  local  governing  body's  authority  to  raise  funds  may  properly 
be  disregarded  if  "required,"  that  is,  if  the  limitation  operates  to  hinder  the  vindica- 
tion of  federeil  constitutional  guarantees.  495  U.S.  at  57,  citing  North  Carolina  Bd. 
of  Education  v.  Swann,  402  U.S.  43,  45  (1971).  For  the  dissenters,  Justice  Kennedy 
said  he  saw  no  distinction  between  a  judicial  order  raising  taxes  and  a  judicial  order 
telling  the  governing  body  to  raise  taxes,  he  doubted  whether  a  judicial  tax  order 
could  ever  be  constitutional,  and  he  said  that,  even  if  such  an  order  were  warranted 
in  an  extreme  case,  this  was  not  such  a  case.  495  U.S.  at  63-64. 

Interestingly  both  the  majority  and  the  dissent  in  Jenkins  II  referred  to  Griffin 
V.  Prince  Edward  County  School  Bd.,  377  U.S.  218  (1964).  The  majority  relied  on 
Griffin  as  an  instance  of  a  permissible  judicial  order  to  levy  taxes.  The  dissent  dis- 
tinguished Griffin  and  found  it  inapposite  but,  nevertheless,  foiuid  it  presented  a 
"closer  question."  at  71. 

The  facts  of  Griffin  were  dramatic.  For  over  ten  years  the  Prince  Edward  County, 
Virginia  school  system  deliberately  delayed  and  frustrated  school  desegregation  or- 
ders. The  school  employed  lawsuits,  legislative  actions,  and  other  tactics  to  avoid 
compUance  with  court  rulings.  The  county  even  went  so  far  as  to  close  all  of  the 
public  schools  while,  at  the  same  time,  providing  tuition  grants  and  tax  credits  to 
parents  of  white  children  attending  private  schools.  In  this  context  the  Supreme 
Court  insisted  that  quick  and  effective  reUef  be  granted  and,  among  other  options, 
stated  that:  "the  District  Court  may,  if  necessary  to  prevent  further  racial  discrimi- 
nation, require  the  Supervisors  to  exercise  the  power  that  is  theirs  to  levy  taxes  to 
raise  funds  adequate  to  reopen,  operate,  and  maintain  without  discrimination  a  pub- 
Uc  school  system  in  Prince  Edward  County  like  that  operated  in  other  counties  in 
Virginia."  377  U.S.  at  233. 

In  Spallone  the  Supreme  Court  set  aside  a  district  court's  contempt  citations 
against  individual  council  members  for  their  failure  to  vote  for  an  ordinance.  Impor- 
tantly, the  Court  refused  to  rule  that  such  enforcement  orders  were  unconstitu- 
tional. It  held  only  that  traditional  equity  principles  required  that  less  drastic  rem- 
edies be  tried  first,  the  Contempt  orders  followed  the  covmcil  members'  refused  to 
vote  for  legislation  implementing  a  consent  decree.  The  decree  was  agreed  to  by  the 
city  and  the  plaintiffs  after  a  lengthy  lawsuit  finding  Yonkers  guilty  of  intentional 
racial  discrimination  in  city  housing.  The  Supreme  Court  said  that  the  district  court 
should  try  imposing  fines  against  the  city  itself  before  it  held  the  councilmen  in  con- 
tempt. As  it  turned  out,  the  city  complied  with  the  district  court  order  once  it  was 
clear  that  it  would  face  substantial  momentary  fines. 

Thus,  orders  directing  governing  bodies  to  raise  taxes  or  adopt  legislation  may  be 
permissible  under  some  circimistances.  However,  the  Supreme  Court  has  also  made 
it  quite  plain  that  such  actions  are  exceptional,  drastic,  and  highly  unusual.  Indeed 
in  Missouri  v.  Jenkins,  495  U.S.  33  (1990)  (Jenkins  II),  the  Supreme  Court  called 
a  tax  increase  by  a  federal  court  "an  extraordinary  event."  And,  the  Court  said, 
"[b]efore  taking  such  a  drastic  step  the  District  Court  was  obliged  to  assure  itself 
that  no  permissible  alternative  would  have  accomplished  the  required  task."  495 
U.S.  at  51. 

Similarly,  in  Spallone,  the  Court  characterized  the  contempt  order  against  the 
Yonkers  councilmen  as  "extraordinary."  It  was  extraordinary  because,  although  nei- 
ther the  constitutional  speech  and  debate  clause  nor  common  law  legislative  immu- 
nity were  at  stake,  the  considerations  underlying  those  protections  "must  inform  the 
District  Court's  exercise  of  its  discretion."  As  the  Court  noted,  "any  restriction  on 
a  legislator's  freedom  undermines  the  public  good  by  interfering  with  the  rights  of 
the  people  to  representation  in  the  democratic  process." 

(c)  Congressional  Control  Over  District  Court  Enforcement  Orders 
Under  Article  III,  Congress  has  broad  power  to  control  the  jurisdiction  of  the 
lower  federal  courts.  There  is  extensive  scholarly  debate  concerning  the  precise 
scope  of  this  power,  but  this  proposed  legislation  seeks  to  regulate  only  a  small  as- 
pect of  jurisdiction,  namely  a  restriction  on  the  use  of  certain  remedies. 

There  are  few  precedents  in  this  area  because  Congress  has  been  abstemious  in 
the  use  of  its  powers.  But,  when  challenged  congressional  limitations  on  federal 
court  remedies  have  been  upheld.  However,  when  the  few  relevant  cases  are  read 
closely,  they  stand  for  the  proposition  that,  although  Congress'  powers  are  broad, 
they  are  not  unlimited.  Congress  may  not  restrict  remedies  in  such  a  way  as  to  deny 
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a  litigant  the  only  effective  remedy  available  to  redress  his  legal  rights  nor  may  it 
deny  use  of  remedies  where,  to  do  so,  would  deprive  a  person  of  constitutionally 
guaranteed  rights.  See  e.g.,  Phillips  v.  Commissioner,  283  U.S.  589  (1931)  (anti-in- 
junction provisions  of  the  Internal  Revenue  Code  upheld  because  the  Court  found 
Congress  had  provided  alternative  adequate  remedies).  Indeed  Congress  itself  ac- 
cepts this  principle  and  has  drafted  its  remedy-limiting  legislation  consistent  with 
it.  See  e.g.  29  U.S.C.A,  §§101-15  (The  Norris-LaGuardia  Act)  (injunctions  may  not 
be  issued  in  labor  disputes  except  that  they  are  permissible  if,  without  an  injunc- 
tion, a  party  will  suffer  substantial  and  irreparable  injury  with  no  adequate  remedy 
at  law).  See  generally  Nowak  &  Rotunda,  Constitutional  Law,  §  2.10  (5th  ed.  1995). 

S.  1817  provides  that  no  district  court  may  enter  an  order  requiring  a  tsix  hike 
unless  there  are  no  other  means  available  to  remedy  the  deprivation  of  rights 
(§3,(aXl)(AXI)),  the  order  is  narrowly  tailored  (§3.(aXl)(A)(ii)),  the  order  will  not  ex- 
acerbate the  deprivation  to  be  remedied  (§3.(aXlXB)),  and  plans  submitted  by  gov- 
ernment officials  are  ineffective  (§3.(aXlXF)).  These  provisions  leave  open  ample  al- 
ternatives to  a  tax  levy  order.  Indeed  they  are  consistent  with  Supreme  Court  prece- 
dent that  a  tax  remedy  order  is  "drastic"  and  not  to  be  entered  into  luiless  other 
options  are  exhausted. 

However,  S.  1817  imposes  than  conditions  that  may  foreclose  the  use  of  the  tax 
levy  order  in  circumstances  where  it  is  the  only  effective  remedy  for  implementing 
lawful  court  orders.  A  tax  levy  order  may  "result  in  a  loss  of  revenue  for  the  politic£d 
subdivision"  (§3(aXl)(c);  or  it  may  result  in  a  depreciation  in  property  values 
(§3.(aXl)(D));  or  it  may  "conflict  with  the  applicable  laws  with  respect  to  the  maxi- 
mum rate  of  taxation"  (§3.(a)(l)(E).  It  may  still  be  the  only  way  to  prevent  continu- 
ing violations  of  constitutional  rights.  To  that  extent,  these  provisions  exceed  con- 
gressional power. 

(3)  Intervener  status  and  standing  to  appeal 

Section  3.(aX3)  grants  "any  aggrieved  corporation,  or  unincorporated  association 
or  other  person  residing  in  *  *  *  the  [tax-affected]  political  subdivision  *  *  *  or 
"other  entity  located  within  that  subdivision"  *  *  *  "the  right  to  intervene  in  any 
proceeding  concerning  *  *  *  the  tax,"  Intervention  includes  the  right  to  appear, 
present  evidence,  give  testimony,  and  "appeal  any  finding  required  to  be  made  by 
this  section  ♦  *  *"  Aggrieved  is  not  defined,  but  the  section's  additional  reference 
to  "other  entity"  seems  to  contemplate  that  any  taxpayer  or  property  owner  in  the 
relevant  tax-affected  jurisdiction  may  enjoy  a  right  of  intervention. 

There  appears  to  be  no  requirement  that  the  taxpayer/property  owner  "interve- 
nor"  suffer  any  particularized  or  special  harm  (i.e.,  a  special  assessment  against  an 
individual  taxpayer)  or  that  he  or  she  satisfy  the  constitutional  requirements  for 
taxpayer  standing.  Flast  v.  Cohen,  392  U.S.  83  (1968);  Valley  Forge  Christian  Col- 
lege V.  Americans  United  for  Separation  of  Church  and  State,  454  U.S.  464  (1982) 
(to  have  standing  as  a  taxpayer,  plaintiff  must  challenge  an  exercise  of  the  taxing 
and  spending  power  and  show  that  the  challenged  enactment  exceeds  specific  con- 
stitutional limitations  on  taxing  and  spending).  To  the  extent  that  this  section  mere- 
ly gives  taxpayers  or  property  owners  a  right  of  participation  in  the  initial  proceed- 
ing, no  rules  of  standing  are  in  issue.  Statutes  may  permit  persons  to  participate 
in  court  proceedings  even  though,  independently,  they  would  not  have  the  necessary 
stake  to  bring  or  maintain  an  action.  Amicus  participation  is  an  example. 

But  this  section  goes  further.  It  apparently  allows  the  "intervenor"  to  appeal  any 
court  order  or  finding  even  if  the  parties  in  the  case  do  not  do  so.  Permitting  the 
"intervenor"  to  go  forward  in  such  circumstances  may  conflict  with  Article  III  re- 
quirements. As  the  Supreme  Court  stated  in  Diamond  v.  Charles,  476  U.S.  54 
(1986):  "an  intervener's  right  to  continue  a  suit  in  the  absence  of  the  party  on  whose 
side  intervention  is  permitted  is  contingent  upon  a  showing  by  the  intervenor  that 
he  fulfills  the  requirements  of  Art.  III."  (emphasis  supplied)  Even  parties  may  not 
appeal  unless  they  are  personally  aggrieved  by  a  district  court's  order.  See,  e.g.. 
Bender  v.  Williamsport  Area  School  Dist.,  475  U.S.  534  (1986).  And,  of  course.  Con- 
gress may  not  legislatively  excuse  compliance  with  Art.  Ill  requirements.  See  Lujan 
V.  Defenders  of  Wildlife,  504  U.S.  555  (1992). 

CONCLUSION 

Court  orders  directing  governing  bodies  to  levy  taxes  may  be  sufficiently  rare 
events  (and  in  the  future,  perhaps  non  existent)  that  this  legislation  is  unnecessary. 
First,  the  Supreme  Court  has  demonstrated  its  willingness  to  reign  in  the  kind  of 
far-flung  desegregation  decrees  which  have  led  to  such  orders.  Second,  the  Supreme 
Court  has  said  that  tax  levy  orders,  like  other  orders  directly  intruding  on  legisla- 
tive prerogatives  are  drastic  and  exceptional  and,  may  only  be  imposed  as  a  last  re- 
sort. Finally,  it  may  be  that  creative  judges  can  always  fashion  alternative  methods 
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of  enforcement  and  need  not  rely  on  such  orders.  Yet  there  may  be  uncertainties 
about  what  is  a  "rare  case,"  and  a  piece  of  legislation  that  instills  caution  and  struc- 
tures a  judge's  determination  as  to  whether  and  when  to  employ  a  tax  levy  order 
may  be  quite  useful.  With  certain  modifications,  S.  1817  could  be  that  legislation. 

Senator  Grassley.  Mr.  Pilon,  I  thank  you,  because  you  re- 
sponded to  a  need  we  had  and  on  very  short  notice  agreed  to  come 
and  appear  before  our  subcommittee,  so  I  wanted  to  recognize  that. 

STATEMENT  OF  ROGER  PILON 

Mr.  PiLON.  Thank  you,  Mr.  Chairman,  and  thank  you  for  making 
mention  of  that  and  also  for  making  mention  in  your  introductory 
remarks  that  I  am  from  the  Cato  Institute  here  in  Washington,  be- 
cause your  program  has  me  haihng  from  Atlanta,  GA,  where  I 
taught  law  some  20  years  ago,  but  I  have  not  lived  there  since 
then. 

In  any  event,  you  are  quite  right.  I  was  asked  just  yesterday  to 
prepare  these  remarks.  The  remarks  just  literally  came  off  the  ma- 
chine as  I  dashed  over  here,  so  I  have  not  even  had  a  chance  to 
proof  them. 

Nevertheless,  I  do  want  to  address  some  of  the  larger  issues  that 
Professor  Cheh  mentioned  may  be  underlining  this  proposal  before 
us.  At  the  end  of  her  remarks,  she  added  that  it  may  be  with  the 
whole  remedial  scheme  that  the  problem  rests,  and  I  would  submit 
that  that  is  precisely  where  it  is. 

I  want  to  begin,  however,  by  saying  that  the  proposal  is,  it  seems 
to  me,  driven  by  the  concern  of  Mr.  Manzullo  and  others  that  judi- 
cial taxation  may,  in  some  sense,  be  constitutional.  I  think  that  you 
give  away  too  much  when  you  say  that.  I  think  that  that  is  a  point 
that  should  not  be  conceded.  I  think  that  that  is  precisely  the  point 
that  needs  to  be  resisted  at  all  costs.  It  is  the  point  of  principle. 

I  would  address  it,  however,  in  a  rather  different  way  than  this 
bill  addresses  it.  I  think  this  bill  is  fundamentally  mistaken,  not 
least  because  it  gives  credence  to  the  idea  of  judicial  taxation  as 
being  legitimate  in  some  way.  That  point  should  not  be  surren- 
dered to  those  who  for  years  have  promoted  the  vast  remedial  pow- 
ers of  the  judiciary  that  have  brought  this  issue  to  a  head.  Yet,  by 
conceding  the  power,  then  seeking  to  limit  it,  this  bill  compounds 
one  error  with  another.  It  is  bad  enough  that  the  judiciary  wants 
to  micromanage  the  original  problem.  Now  Congress  wants  to 
micromanage  the  judiciary,  and  so  we  have  problem  compounding 
problem. 

My  suggestion  is  that  we  step  back  and  look  at  some  of  the  first 
principles  of  the  matter,  which  is  what  I  propose  to  do  here  and 
I  have  done  in  my  testimony  in  an  outline  way.  I  will  do  it  in  an 
even  more  summary  way  here. 

No  one  doubts,  of  course,  that  the  courts  have  remedial  powers 
and,  in  fact,  the  remedial  power  in  its  barest  essence  amounts  to 
the  power  to  right  wrongs  in  as  far  as  possible  by  ordering  wrong- 
doers to  make  the  victims  of  their  wrongs  whole.  Thus,  while  courts 
have  no  power  to  tax,  they  have  the  power  to  order  both  private 
and  public  individuals  and  institutions  to  right  the  wrongs  they 
cause  even  if  additional  taxation  may  result  in  a  given  case. 

In  such  a  case,  the  court  has  no  authority  strictly  speaking  to 
order  the  means.  It  may  only  order  the  end  which  a  pubUc  entity 
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may  satisfy,  in  the  case  of  money  damages,  through  means  as  var- 
ious as  incurring  debts,  shifting  resources,  reducing  costs,  or  in- 
creasing taxes.  It  is  no  proper  business  of  the  court  to  make  that 
call  regarding  means.  If  it  were,  the  court  would  soon  be  in  the 
business  of  running  the  public  entity.  Unfortunately,  the  courts  are 
doing  that  today.  Before  I  get  to  such  situations,  though,  let  me 
just  work  my  way  up  very  quickly. 

The  takings  issue  is  a  good  example  of  a  remedial  scheme  that 
is  found  right  in  the  Constitution.  The  public  entity  wants  to  un- 
dertake some  project  through  taking  property.  It  is  required  to  pro- 
vide just  compensation.  That  is  the  remedy  for  the  wrong  of  taking 
private  property,  but  it  is  not  the  business  of  the  court  to  say  how 
the  entity  should  go  about  that.  The  court,  in  effect,  is  saying,  ei- 
ther pay  the  person  from  whom  you  take  the  property  or  you  can- 
not go  forward  with  your  project  and  with  your  taking. 

Now,  that  applies  in  a  number  of  other  contexts,  as  well,  those 
very  principles.  We  see  it,  for  example,  in  the  prison  context,  where 
the  issue  of  judicial  micromanagement  and  judicial  taxation  is 
often  found,  and  I  think  wrongly  so,  at  least  in  most  cases.  Here, 
you  have  to  look  at  the  premise  in  the  prison  context  of  prisoners 
do  not  give  up  all  of  their  rights  when  they  go  to  prison.  If  in  a 
given  situation,  however,  you  have  a  1  year  sentence  turning  into 
a  death  sentence  in  a  prison  because  of  the  conditions,  you  have 
to  have  a  remedy  to  address  that  wrong  and  that  may  mean  requir- 
ing the  municipality  to  address  that  in  whatever  way  they  choose. 
It  does  not  require  imposing  taxation,  however.  That  is  up  to  the 
public  entity  to  determine. 

When  we  look  at  the  public  school  segregation  case,  which  is 
what  is  before  this  committee,  it  turns  out  that  we  have  a  very  dif- 
ferent situation  and  this  is  what  I  think  Professor  Cheh  may  have 
been  moving  toward.  We  do  not  have  individually  identifiable  vic- 
tims and  individually  identifiable  wrongdoers  except  insofar  as 
those  who  suffered  from  the  segregation  that  led  to  the  case  in  the 
first  place. 

But  typically,  court-ordered  remedies  are  not  backward  looking 
in  this  ordinary  remedial  sense.  They  are  forward  looking  and  they 
are  driven  by  the  idea  of  equality  and,  indeed,  driven  by  modem 
theories  of  egahtarianism,  where  the  aim  is  to  create  equality 
through  the  remedial  scheme,  and  it  strikes  me  that  that  is  at  the 
core  of  the  problem. 

The  typical  public  school  desegregation  remedy,  unlike  ordinary 
remedies,  looks  hardly  at  all  at  the  parties.  Instead,  it  looks  at 
what  might  be  called  future  parties,  parties  that  are  neither  vic- 
tims nor  wrongdoers.  In  fact,  the  remedy  has  little  to  do  with  past 
victims  or  past  wrongdoers  for  it  is  a  remedy  only  in  the  sense  that 
it  seeks  to  end,  not  rectify,  the  wrong. 

This  raises  profound  problems.  In  equalizing  the  receipt  of  public 
services,  in  this  case,  education,  the  goal  takes  over  the  remedial 
scheme.  No  longer  is  it  a  remedy  driven  by  righting  the  wrong 
through  making  the  victim  whole  but  by  the  goal  of  equality,  which 
is  much  more  of  an  amorphous  idea,  and  the  courts  and  the  judges 
are  driven  by  this  notion  of  equality,  which  is  in  the  eye  of  the  be- 
holder in  many  cases. 
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It  is  no  accident  that  you  have  the  Rockford  and  Kansas  City  sit- 
uations. Those  situations  will  be  with  us  20  years  from  now  if  noth- 
ing is  done  about  it.  What  I  suggest  being  done  about  it  is  to  ap- 
proach the  larger  remedial  problem  that  the  court  is  dealing  with 
and  have  the  Congress  fashion  remedies  that  are  more  closely  tai- 
lored to  the  wrong  at  issue,  as  you  do  in  the  criminal  law  area, 
rather  than  leaving  it  to  the  court  to  fashion  these  remedies. 

In  other  words,  give  them  a  scheme  of  remedies  which  will  not 
involve  them  in  this  kind  of  activity.  Rather  than  trying  to  limit 
their  remedial  power  in  a  blanket  fashion  of  this  kind,  give  them 
direction  as  to  what  remedies  are  to  be  set  forth  for  these  wrongs. 
This  will  end  the  need  for  judicial  micromanagement  and  it  will 
preclude  the  need  for  congressional  micromanagement,  as  well. 

If  the  Congress  were  to  fashion  such  a  scheme,  it  strikes  me  that 
we  would  get  back  to  the  basic  problem  that  is  at  issue  here.  It  is 
not  an  issue  of  judicial  taxation  except  derivatively.  It  is  fundamen- 
tally an  issue  of  judicial  remedies  that  in  no  way  are  appropriate 
for  the  wrongs  to  be  remedied. 

[The  prepared  statement  of  Mr.  Pilon  follows:! 

Prepared  Statement  of  Roger  Pilon 

Mr.  Chairman,  distinguished  members  of  the  subcommittee:  My  name  is  Roger 
Pilon.  I  am  a  senior  fellow  at  the  Cato  Institute  and  the  director  of  Cato's  Center 
for  Constitutional  Studies. 

I  want  to  thank  Chairman  Grassley  for  inviting  me  to  testify  on  S.  1817,  the 
"Fairness  in  Judicial  Taxation  Act  of  1996."  Unfortunately,  because  the  subcommit- 
tee's invitation  was  tendered  only  yesterday,  I  have  not  had  time  to  prepare  the 
Icind  of  statement  I  would  like  to  have  prepared.  Nevertheless,  I  am  pleased  to 
share  such  thoughts  as  I  have  on  the  problem  that  is  before  the  subcommittee  in 
the  hope  that  I  may  thereby  aid  the  members  in  addressing  that  problem. 

There  can  be  no  question  that  ^judicial  taxation,"  as  Congressman  Manzullo  called 
it  in  his  earlier  testimony,  is  a  very  real  and  a  very  troubling  problem,  both  from 
a  practical  and  from  a  constitutional  perspective.  Under  our  Constitution,  judges  do 
not  have  the  power  to  tsix.  When  they  are  seen  to  be  taxing,  citizens  come  to  feel — 
owing  to  the  non-responsible,  lifetime  tenure  of  the  federal  judiciary — that  they 
have  lost  control  of  their  government. 

In  his  own  testimony,  Mr.  Neblock  of  the  Rockford,  Illinois,  School  Board  has 
given  the  subcommittee  some  sense  of  that  feeUng.  His  is  a  compelling  account  of 
the  devastation  that  takes  hold  in  a  community  when  its  public  school  system  is 
effectively  taken  over  by  the  federal  judiciary  in  the  course  of  imposing  a  far-reach- 
ing desegregation  scheme.  Perhaps  the  most  famous — or  infamous — example  of  this 
process  is  the  effort  to  desegregate  the  Kansas  City,  Missouri,  School  District,  which 
has  been  before  the  federal  courts  for  nearly  20  years  now,  and  before  the  United 
States  Supreme  Coiirt  three  times. 

At  the  same  time,  even  those  who  are  deeply  troubled  by  judicial  taxation  seem 
reluctant  to  ban  it.  Thus,  Congressman  Manzullo,  pointing  to  the  need  for  judicial 
enforcement  of  municipal  contracts  and  public  bond  issues,  concludes  that  "an  out- 
right ban  simply  would  not  work." 

Thus,  the  alternative  he  and  others  are  proposing  is  in  the  form  of  the  bill  that 
is  before  this  subcommittee,  "which  would  require  that  six  criteria  be  met  before  a 
federal  judge  can  issue  an  order,  or  agree  to  a  settlement,  that  would  have  the  effect 
of  raising  taxes."  Those  six  criteria,  in  a  nutshell,  would  restrain  the  remedial  power 
of  federsd  judges  and  might,  depending  on  the  facts  in  a  given  case,  preclude  its  ex- 
ercise. 

With  aU  due  respect,  and  in  complete  sympathy  concerning  the  problem  before  the 
subcommittee,  I  believe  this  approach  to  be  fundamentally  mistaken — not  least  be- 
cause it  gives  credence  to  the  idea  that  "judicial  taxation"  is  in  any  way  legitimate. 
That  point  should  not  be  surrendered  to  those  who  for  years  have  promoted  the  vast 
remedial  powers  of  the  judiciary  that  have  brought  this  issue  to  a  head.  Yet  by  con- 
ceding the  power,  then  seeking  to  limit  it,  this  bill  compounds  one  error  with  an- 
other. Bad  enough  that  the  judiciary  wants  to  micromanage  the  original  problem; 
now  Congress  wants  to  micromanage  the  judiciary.  It  won't  work — for  the  same  rea- 
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sons  that  judicial  micromanagement  does  not  work.  And  it  is  likely  as  well  to  be 
found  to  be  an  unconstitutional  intrusion  on  the  power  of  the  judiciary. 

Just  as  hard  cases  make  bad  law — as  the  case  of  desegregation  has  done — so  too 
such  cases  can  make  bad  legislation — as  seems  to  be  the  case  here.  Let  me  try  to 
illuminate  my  conclusion  by  working  my  way  up  from  easy  cases,  then  tvun  to  the 
problem  before  the  subcommittee. 

There  is  no  question,  of  course,  that  courts,  including  federal  courts,  have  reme- 
dial powers.  And  in  some  cases,  those  powers  may  "lead  to"  or  "have  the  effect  of 
increasing  taxation.  But  that  is  not  tantamount  to  having  a  power  to  tax.  Nor  is 
the  distinction  merely  semantic. 

The  remedial  power  of  a  coiut,  in  its  barest  essence,  amounts  to  the  power  to 
right  wrongs,  insofar  as  possible,  by  ordering  wrongdoers  to  do  what  is  necessary 
to  make  their  victims  whole.  Thus,  while  courts  have  no  power  to  tax,  they  have 
the  power  to  order  both  private  and  public  individuals  and  institutions  to  right  the 
wrongs  they  cause,  even  if  additional  taxation  may  result  in  a  given  case.  In  such 
a  case,  the  court  has  no  authority,  strictly  speaking,  to  order  the  means.  It  may 
order  only  the  end,  which  a  public  entity  may  satisfy — in  the  case  of  money  dam- 
ages— through  means  as  various  as  incurring  debt,  shifting  resources,  reducing 
costs,  or  increasing  taxes.  It  is  no  proper  business  of  the  court  to  make  that  call 
regarding  means.  If  it  were,  the  court  would  soon  be  in  the  business  of  running  the 
public  entity. 

Unfortunately,  courts  too  often  today  are  in  just  such  a  business.  Before  consider- 
ing that  situation,  however,  let  us  take  a  simple,  straightforward  application  of  the 
basic  principles,  an  application  not  often  thought  to  fall  under  them  involving  a 
Fifth  Amendment  takings  case.  If  a  public  entity,  in  pursmt  of  some  public  end, 
commits  the  "wrong"  of  taking  someone's  property — albeit,  permitted  under  the 
Fifth  Amendment — it  may  be  necessary  for  a  coiirt  to  order  just  compensation — pur- 
suant to  the  amendment's  Just  Compensation  Clause — by  way  of  remedy  for  that 
wrong. That  is  not  tantamount  to  ordering  taxation,  however,  even  if  additional  tax- 
ation results  from  the  order.  Nor  is  the  Takings  Clause  authority  for  the  court  to 
tell  the  public  entity  just  how  it  must  satisfy  the  court's  order.  That  is  the  business 
of  the  entity.  What  the  court  can  say — and  does  say  by  implication — is  that  if  the 
compensation  is  not  paid,  the  taking,  and  hence  the  end  it  serves,  cannot  go  for- 
ward. 

But  those  principles  apply  in  the  more  common  remedial  case  as  well,  where  the 
pubUc  entity  cannot  simply  walk  away  from  its  public  project — as  with  the  takings 
example — but  must  instead  be  made  to  remedy  some  tortious  or  contractual  wrong 
the  entity  has  committed.  In  such  a  case,  additional  taxation  may  be  required  to 
satisfy  a  particularly  large  judgment.  Yet  no  one  would  say  that  a  court  that  had 
ordered  such  a  judgment  had  ordered  a  tax  increase;  for  again,  the  means  are  mat- 
ters for  the  public  entity  to  determine. 

There  are  other  contexts,  however,  in  which  the  issues  of  judicial  taxation  and  ju- 
dicial micromanagement  do  seem  to  arise,  yet  on  closer  examination,  they  need  not. 
Consider  the  management  of  public  prisons,  which  is  paradigmatically  a  state  or  ex- 
ecutive branch  function,  yet  today  is  sometimes  done  by  over-zealous  courts.  Here 
too  the  principles  articulated  above  apply,  even  if  the  application  is  sometimes  more 
difficult,  and  often  confiising. 

What  contributes  to  the  confusion  is  this:  the  wrong  to  be  remedied  in  the  prison 
context  is  not  ordinarily  remedied  by  money  damages;  rather,  the  wrong  arises  from 
ongoing  prison  conditions,  which  need  to  changed — which  in  turn  leads  to  the 
charges  of  judicial  taxation  and  micromanagement.  Notwithstanding  such  charges, 
the  analysis  begins  with  a  simple  but  important  premise,  namely,  that  prisoners  do 
not  loose  all  their  rights  upon  entering  prison.  While  it  is  in  large  part  up  to  the 
legislative  branch  to  determine  just  what  rights  are  and  are  not  retained,  that  de- 
termination is  not  entirely  up  to  the  legislature;  for  implicit  in  the  Fifth  and  Eighth 
Amendments  is  a  requirement  that  punishment  fit  the  crime — that  the  remedy  im- 
posed on  the  criminal  remedy  the  wrong  by  being  proportional  to  that  wrong.  When 
the  punishment,  under  certain  prison  conditions,  exceeds  the  wrong  to  be  remedied, 
a  new  wrong  arises — this  time  to  the  prisoner — which  needs  to  be  remedied. 

When  prison  conditions  mean  that  a  one-year  sentence  may  be  equivalent  to  a 
death  sentence,  courts  have  authority  to  remedy  such  wrongs.  Properly,  of  course, 
that  should  be  the  business  of  the  political  branches  to  do,  but  when  they  fail  to 
do  it,  the  court  has  authority  to  hear  complaints  and,  if  appropriate,  order  remedies. 
Adjudicating  those  complaints  will  involve  the  court  in  assessing  prison  conditions, 
of  course,  and  so  will  tempt  the  court  to  try,  by  way  of  remedy,  to  micromanage 
those  conditions.  That  temptation  should  be  resisted,  for  it  is  no  business  of  the 
court  to  run  a  prison,  even  if  the  court  may  properly  pass  judgment  on  the  condi- 
tions before  it.  And  the  temptation  will  be  present  as  well  to  pass  judgment  not  only 
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on  egregious  complaints  but  on  trivial  complaints  too,  which  too  often  happens.  Still, 
however,  many  courts  may  abuse  their  authority — and  I  except  the  abuse  is  rather 
overstated — the  authority  is  there,  failing  which  the  premise  would  have  no  force 
at  all,  and  prisoners  would  have  recourse  only  to  political  remedies,  which  in  the 
nature  of  the  case  would  be  all  but  non-existent. 

Once  again,  however,  in  ordering  prison  conditions  to  be  changed,  the  court  can- 
not order  the  public  entity  to  raise  taxes.  The  means  for  righting  the  wrong  are 
properly  left  to  the  public  entity  to  determine,  which  may  range  from  raising  taxes 
to  shifting  resources  to  reducing  prison  overcrowding  (if  that  is  the  wrong)  through 
early  or  selective  releases.  Does  that  mean  that  the  public  might  be  endangered  in 
the  name  of  protecting  the  rights  of  prisoners?  Yes  it  does.  But  one  of  the  basic  prin- 
ciples of  a  free  society  is  that  government  may  not  secure  rights  by  violating 
rights — otherwise  a  police  state  could  be  justified.  That  principle  applies  in  gen- 
eral— as  in  the  case  of  the  Fourth  Amendment  protection  against  unreasonable 
searches  and  seizures — and  it  applies  in  more  narrow  cases  such  as  this. 

When  we  apply  the  principles  before  us  to  the  case  before  the  subcommittee,  how- 
ever, we  start  to  see  the  problem.  In  each  of  the  examples  just  discussed,  there  were 
individually  identifiable  victims  of  some  wrong,  some  public  entity  that  caused  the 
wrong,  and  a  remedy  aimed  at  righting  the  wrong.  Typicsil  court-ordered  public 
school  desegregation  plans,  however,  are  entirely  different.  They  proceed  from  the 
wrong  of  de  jure  segregation,  which  is  a  form  of  discrimination  or  exclusion  from 
pubUc  benefits  that  others  are  receiving  or  are  receiving  to  a  greater  extent  than 
are  the  victims  of  the  segregation.  To  be  sure,  that  wrong  has  individually  identifi- 
able victims — all  those  who  were  so  excluded — and  individually  identifiable  wrong- 
doers— the  members  of  the  public  who  ultimately  authorized  the  exclusion.  But  the 
typical  public  school  desegregation  remedy — unlike  ordinary  remedies — looks  hardly 
at  all  to  those  parties.  Instead,  it  looks  to  what  might  be  called  "future  parties" — 
parties  that  are  neither  victims  nor  wrongdoers.  In  fact,  the  remedy  has  little  to  do 
with  past  victims  or  past  wrongdoers,  for  it  is  a  "remedy"  only  in  the  sense  that 
it  seeks  to  end,  not  rectify,  the  wrong. 

That  raises  profound  problems,  however,  for  ending  the  wrong,  in  this  context,  is 
driven  by  the  idea  of  equalizing  the  receipt  of  the  public  service  at  issue — education. 
That  "goal"  thus  takes  over  the  remedial  scheme.  No  longer  is  the  remedy  driven 
by  righting  the  wrong  through  making  the  victim  whole  but  by  the  goal  of  equality, 
which  is  a  much  more  amorphous  idea.  Indeed,  it  is  a  remedy  tailor-made  for  judi- 
cial overreaching  at  its  worst.  For  inequality  can  manifest  itself  in  an  infinite  vari- 
ety of  ways,  and  each  of  those  ways  is  in  principle  subject  to  judicial  recognition 
and  redress.  The  court  is  thus  drawn  into  the  infinitely  complex  business  of  micro- 
managing  the  school  system  toward  the  goal  of  equality — which  is  never  satisfied 
because  it  never  can  be  satisfied.  It  is  no  accident  that  the  Kansas  City  system  is 
still  under  court  management  some  20  years  after  the  court  first  stepped  in.  Rock- 
ford's  system  will  be  under  court  management  for  that  long  and  longer  too  unless 
something  is  done  about  it.  But  what  is  to  be  done? 

A  ban  or  restraints  on  "judicial  taxation"  will  not  solve  the  problem,  not  least  be- 
cause whether  a  given  court  order  "requires"  a  tax  increase — the  language  of  the 
present  bUl — is  itself  a  political  question  that  no  court  could  determine  before  issu- 
ing an  order.  Where  the  problem  lies,  rather,  is  in  the  remedial  approach  the  court 
has  taken.  Rather  than  simply  end  public  discrimination  and  compensate  its  vic- 
tims, to  the  extent  possible,  courts,  driven  by  modem  egalitarian  theories,  have 
taken  it  upon  themselves  to  bring  about  "equality."  The  Equal  Protection  Clause  of 
the  Constitution  requires  no  such  result,  even  if  we  did  know  what  it  meant,  which 
we  don't.  If  the  Congress  were  to  fashion  a  systematic  remedial  scheme  for  remedy- 
ing past  discrimination,  much  as  it  fashions  such  schemes  in  the  criminal  law  area, 
it  would  go  far  toward  giving  guidance  to  the  courts  in  this  area.  In  the  end,  we 
do  not  need  congressional  micromanagement  to  check  judicial  micromanagement. 
We  need  rather  to  get  back  to  basics. 

Senator  Grassley.  Thank  you,  Mr.  Pilon. 

I  want  to  ask  Congressman  ManzuUo  to  give  us  his  statement, 
because  he  had  to  go  vote  previously,  and  then  we  would  have 
questions  of  all  of  you.  Would  you  proceed,  please? 
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STATEMENT  OF  HON.  DONALD  A.  MANZULLO,  A  REPRESENTA- 
TIVE IN  CONGRESS  FROM  THE  STATE  OF  ILLINOIS 

Representative  MANZULLO.  Thank  you,  Senator.  I  had  three  roll- 
call  votes  during  the  course  of  the  hearing,  but  it  is  always  that 
way. 

I  appreciate  the  opportunity  to  appear  before  this  distinguished 
panel,  both  as  a  person  on  the  panel  and  as  a  person  in  the  posi- 
tion of  asking  questions.  Chairman  Grassley  and  other  distin- 
guished colleagues,  I  appreciate  the  opportunity  to  appear  before 
you  today  to  discuss  the  very  important  issue  of  judicial  taxation 
and  its  impact  on  local  communities. 

Throughout  my  tenure  in  the  House  of  Representatives  and  be- 
fore I  became  a  Member  of  Congress,  I  have  watched  with  great  in- 
terest cases  in  which  Federal  judges  issue  orders  that,  in  one  way 
or  another,  have  the  effect  and  imposition  of  increasing,  levying,  or 
assessing  State  or  local  taxes.  I  find  it  interesting  from  a  constitu- 
tional standpoint  because  the  Founding  Fathers  were  explicit  in  de- 
lineating what  branch  of  government  has  the  authority  to  levy  and 
collect  taxes.  A  focal  precept  of  our  Constitution  is  that  taxation 
without  representation  is  tyranny,  and  therefore  it  is  wrong. 

It  is  apparent  that  when  Federal  courts  exceed  the  proper  bound- 
aries of  their  limited  jurisdiction  and  authority  under  the  Constitu- 
tion that  they  impermissibly  intrude  on  the  legislative  function  by 
imposing  orders  which  have  the  effect  of  raising  taxes,  leaving  com- 
munities in  total  disarray. 

School  district  205  in  Rockford,  IL,  which  encompasses  several 
surrounding  communities,  is  a  primary  example.  Here,  a  Federal 
judge  issued  an  order  having  the  impact  of  raising  property  taxes 
to  pay  for  past  desegregation  injustices.  The  complaints  I  have  re- 
ceived from  constituents  include  the  fact  that  taxpayers  are  fund- 
ing millions  of  dollars  for  a  school  master,  attorneys'  fees,  which  to 
date  are  over  $12  million,  consultants,  among  other  questionable 
items,  yet  they  see  little  money  going  to  educate  their  children. 
They  have  also  complained  that  huge  spikes  in  real  estate  taxes 
are  making  homes  in  Rockford  very  difficult  to  sell.  Senior  citizens 
have  advised  me  they  can  barely  pay  the  taxes  on  their  homes. 

The  situation  with  the  Rockford  schools  is  dividing,  jf  not  de- 
stroying the  city.  The  price  tag  has  already  reached  $80  million, 
with  another  $25  million  already  committed  to  be  spent.  This  is  a 
metropohtan  area  of  only  250,000  people.  Projections  are  that  the 
court  order  will  run  up  to  20  years  at  $25  million  a  year.  The  peo- 
ple cannot  continue  to  take  on  this  huge  cost  while  at  the  same 
time  pay  State  and  Federal  taxes  and  lead  quality  lives. 

But  Rockford  is  not  the  only  community  affected  by  judicial  tax- 
ation. The  Federal  judge  in  Kansas  City,  MO,  ordered  taxes  in- 
creased and  spent  over  $1  billion,  yet  there  has  been  little  improve- 
ment in  the  school  system  or  with  regard  to  desegregation  niun- 
bers.  In  fact,  the  judge  in  Kansas  City  took  it  upon  himself  to  de- 
termine the  salaries  of  everybody.  He  ordered  a  model  United  Na- 
tions built.  He  ordered  an  Olympic-sized  swimming  pool  built  and 
ordered  the  school  district  to  purchase  a  farm.  The  district  judge 
is  totally  running  local  education,  and  that  is  wrong  and  that  has 
to  stop. 
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Judicial  taxation  is  not,  however,  limited  to  school  districts.  Fed- 
eral judges  have  ordered  tax  increases  to  build  public  housing  and 
expand  jails.  Any  State  or  local  government  is  subject  to  such  rul- 
ings from  the  Federal  courts. 

To  address  this  issue,  I  have  worked  with  members  and  staff  of 
this  committee,  as  well  as  House  members  who  are  concerned 
about  this  issue,  to  write  legislation  that  addresses  this  specific 
issue.  In  fact,  our  staff  and  Senator  Grassleys  staff  have  worked 
for  no  less  than  8  or  9  months,  coming  up  with  language  that  we 
believe  will  pass  constitutional  muster. 

First,  let  me  be  clear  that  this  legislation  is  not  about  desegrega- 
tion or  any  other  decision  where  a  Federal  law  has  been  broken. 
It  is  about  taxpayers  paying  for  Federal  court  remedies  involving 
the  raising  of  taxes  without  permission  of  the  taxpayers.  A  court- 
ordered  remedy  should  be  tempered  by  the  community's  ability  to 
pay  for  it  without  raising  taxes. 

The  legislation  which  I  sponsored  in  the  House,  H.R.  3100,  a 
counterpart  to  S.  1817  introduced  by  Chairman  Grassley  and 
Chairman  Hatch,  does  not  ban  judicial  taxation.  However,  it  does 
address  the  fact  that  the  Supreme  Court  has  found  that  Federal 
courts  may  order,  in  limited  circumstances,  that  taxes  be  levied. 

I  understand  the  position  of  members  and  Senators  who  loathe 
judicial  taxation  and  want  it  banned  outright.  My  research  has  led 
me  to  believe  that  an  outright  ban  on  judicial  taxation  would  not 
work,  and  let  me  explain  briefly  why. 

Municipalities  and  States  enter  into  legal  contracts  and  bond  is- 
sues. Businesses  and  individuals  who  enter  into  such  contracts  or 
purchase  municipal  bonds  would  have  no  guarantee  that  obliga- 
tions would  be  met  if  a  judge  were  unable  to  enforce  these  obliga- 
tions. Thus,  courts  have  been  constitutionally  allowed  by  the  Su- 
preme Court  to  enter  structural  injunctions,  that  is,  an  order  struc- 
turing how  repayment  of  the  obligations  is  to  be  made.  This  tjrpe 
of  judicial  order  would  almost  certainly  be  precluded  under  an  out- 
right ban,  and  thus  an  outright  ban  simply  would  not  work. 

H.R.  3100  and  S.  1817  take  an  alternative  approach  which  would 
require  that  six  criteria  be  met  before  a  Federal  judge  can  issue  an 
order  or  agree  to  a  settlement  that  would  have  the  effect  of  raising 
taxes.  The  six  criteria  the  court  would  have  to  approve  under  the 
legislation  £ire  as  follows. 

One,  that  there  are  not  other  means  available  to  remedy  the  dep- 
rivation in  question. 

Two,  such  a  tax  would  not  contribute  to  or  exacerbate  the  depri- 
vation intended  to  be  remedied. 

Three,  the  proposed  tax  will  not  result  in  loss  of  revenue  for  the 
affected  political  subdivision. 

Four,  the  proposed  tax  will  not  result  in  a  loss  or  depreciation 
of  property  values. 

Five,  the  tax  will  not  undermine  the  taxing  authority  set  up  by 
the  political  subdivision. 

And  six,  the  plan  submitted  by  the  political  subdivision  will  not 
effectively  redress  the  deprivations  at  issue. 

An  additional  point  to  make  is  that  because  local  taxes  are  ex- 
tended or  reworked  each  year,  a  judge  would  have  to  make  these 
findings  annually. 
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Ultimately,  if  the  school  board,  municipality,  or  State  govern- 
ment feels  that  taxes  have  to  be  raised  to  address  problems,  then 
it  should  go  to  the  people  and  ask  for  an  increase.  Otherwise,  polit- 
ical subdivisions  should  work  within  their  means.  There  is  no  such 
thing  as  a  school  district  tax  dollar,  just  as  there  is  no  such  thing 
as  a  Federal  tax  dollar.  The  money  belongs  to  the  people.  Judicial 
taxation  is  a  back-door  method  to  take  people's  hard-earned  money 
without  representation.  However,  since  judicial  taxation  cannot  be 
banned  outright,  our  approach  sets  up  the  very  strict  criteria  nec- 
essary to  restrict  it. 

There  are  many  people  who  are  willing  to  make  a  positive  con- 
tribution to  solving  these  problems.  By  relieving  the  State  and  local 
governments  of  the  burden  of  judicial  taxation,  the  people  of  a 
State,  city,  or  school  district  will  be  able  to  step  forward  and  be 
part  of  a  solution  that  is  best  for  the  community. 

The  people  of  Rockford,  IL,  and  other  communities  across  our 
country  continue  to  be  placed  in  situations  where  the  Federal 
courts  enter  remedies  to  be  paid  for  with  a  checkbook  that  has  no 
limits.  Every  family  and  governmental  body  has  to  live  within  its 
own  budgetary  restraints.  The  Federal  courts  must  be  held  to  the 
same  standards. 

I  thank  you  for  the  opportunity  to  appear  here  today. 

Senator  Grassley.  Thank  you. 

I  will  start  with  you,  Mr.  Neblock.  I  think  at  the  end  of  your  re- 
marks, you  characterized  for  us,  and  I  guess  if  that  is  what  you 
were  doing,  just  repeat  it,  how  this  has  impacted  the  community. 
How  do  the  people  at  the  grassroots  feel  or  think  about  the  action 
that  has  been  taken  through  the  Federal  courts?  I  want  that  re- 
peated so  that  we  have  on  the  record  how  this  impacts  the  com- 
mon, ordinary  citizen,  because  most  of  these  committee  hearings, 
particularly  when  you  deal  with  constitutional  law,  are  intellectual 
exercises.  So  kind  of  express  that  again  for  me. 

Mr.  Neblock.  I  think  the  part  you  are  asking  about,  there  is  an 
air  of  sadness,  despair,  and  C5Tiicism. 

Senator  Grassley.  Yes. 

Mr.  Neblock.  The  people  of  Rockford  honestly  in  their  hearts  be- 
heve  that  segregation  of  our  children  is  wrong.  What  has  happened 
by  the  master  and  the  magistrate  taking  over  the  district,  the  one 
avenue  left  to  our  board  was  that  of  financing,  up  until  yesterday, 
when  the  magistrate  has  taken  control  of  that,  as  well. 

The  people  in  our  town,  there  are  a  lot  of  elderly  who  live  under 
very  limited  resources.  We  watch  them  as  they  sell  their  homes, 
leave  our  district.  We  watch  them  and  read  in  the  papers  the  num- 
ber who,  because  of  their  taxes,  their  houses  are  being  sold  out 
from  underneath  them.  Everybody  that  is  paying  the  price  right 
now  are  those  who  least  can  afford  to  pay  the  price. 

We  have  a  town  that  is  in  complete  distress,  complete  dis- 
organization. Rather  than  unifying  a  city  to  allow  it  to  work  to- 
gether to  rectify  a  wrong,  we  have  a  city  that  is  being  divided 
amongst  itself  between  those  who  have  and  those  who  have  not. 

Senator  Grassley.  I  would  start  with  Mr.  Lindseth  on  a  second 
point,  but  because  it  deals  with  wanting  to  know  any  of  the  experi- 
ences you  have  had  with  special  masters,  I  would  ask  any  of  you 
to  respond.  And  you  did  deal  with  this  at  the  tail  end  of  your  re- 
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marks,  but  again,  for  emphasis,  obviously,  you  have  had  a  pretty 
impressive  amount  of  experience  dealing  with  court-run  school  sys- 
tems and  what  I  call  unfunded  judicial  mandates,  so  I  am  interest- 
ing in  you  summarizing  for  us  the  benefits  of  your  experiences  with 
special  masters. 

Mr.  LiNDSETH.  Thank  you,  Senator.  First  of  all,  I  want  to  make 
it  clear  that  not  all  Federal  courts  use  special  masters,  and,  in  fact, 
quite  a  few  of  them  do  not.  For  example,  in  the  Greorgia  school  dis- 
tricts, there  were  no  special  masters,  panels  of  experts,  any  of  that. 
And  coincidentally,  they  are  all  out  from  \inder  court  order,  not  all 
of  them,  but  certainly  Savannah,  Atlanta,  DeKalb  County.  They 
have  all  been  released  from  court  order. 

But  they  are  found  in  quite  a  few  cases,  and  I  mentioned  Kansas 
City  and  St.  Louis.  They  do  not  call  them  special  masters  there  but 
they  have  similar  powers. 

From  being  in  the  court  and  trying  to  end  court  supervision  be- 
cause those  school  districts,  or  at  least  the  State  believes  that  the 
vestiges  of  the  dual  school  system  have  been  eliminated,  the  prob- 
lem is  that  you  put  on  your  whole  case,  you  have  experts  and  they 
are  all  cross  examined  and  then  the  special  masters,  they  are  not 
subject  to  any  discovery,  so  you  cannot  find  out  in  advance  what 
their  beliefs  are.  They  are  allowed  to  submit  testimony.  You  cannot 
cross  examine  them,  as  you  could  any  ordinary  expert.  They  have 
access  that  nobody  else  has.  It  varies  from  court  to  court,  but  in 
some  courts,  they  have  easy  access  to  the  judge,  whereas  the  par- 
ties when  they  go  see  the  judge  have  to  have  the  other  parties 
present. 

So  all  of  these  measures  of  what,  in  any  other  lawsuit,  would  be 
due  process,  the  right  to  cross  examine  witnesses,  the  right  to  be 
present  with  the  judge  when  the  other  side  is  present,  the  right  to 
take  discovery,  you  do  not  have  any  of  this.  Now,  it  varies  from 
court  to  court,  but  certainly  in  St.  Louis  and  in  Kansas  City,  that 
is  the  situation  you  face.  It  is  a  helpless  feeling.  You  are  captive 
to  somebody  who  has  enormous  power  and  which  you  are  basically 
precluded  from  responding  to  as  you  would  in  any  other  normal 
lawsuit. 

Senator  Grassley.  Let  me  bring  Professor  Cheh  into  this  but 
with  a  specific  question  along  the  same  line.  Do  you  foresee  any 
constitutional  problems  with  Congress  forbidding  the  use  of  special 
masters?  Second,  does  Congress'  authority  under  article  III  of  the 
Constitution  permit  Congress  to  forbid  the  use  of  special  masters? 
Then  you  can  also  have  comment  on  the  question  I  asked  Mr. 
Lindseth. 

Ms.  Cheh.  In  terms  of  your  overall  power,  I  would  think  not,  be- 
cause these  are  devices  that  courts  can  use  to  assist  themselves  but 
they  need  not  be  ones  that  they  have  access  to  no  matter  what.  In 
fact,  if  you  were  thinking  along  those  lines,  and  just  hearing  all  of 
the  witnesses  together,  I  am  thinking  in  my  own  mind  about 
maybe  the  larger  questions  and  how  they  ought  to  be  approached. 

When  Mr.  Pilon  was  talking  about  the  fundamental  wrong  of  de- 
segregation and  whether  we  have  gone  astray  there,  and  largely, 
we  have  to  think  about  that  because  the  remedies  are  driven  by  the 
wrong,  I  am  not  so  sure  that  that  would  be  the  best  way  to  attack 
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the  problem,  though  it  would  certainly  be  the  most  direct,  but  you 
do  have  this  problem  between  courts  and  Congress. 

On  the  other  hand,  if  you  do  start  thinking  about  remedies  in  a 
larger  way,  other  than  this  current  bill  about  taxation,  and  Mr. 
Pilon  was  saying,  well,  maybe  you  might  want  to  think  about  a  list 
of  remedies  that  you  might  suggest  that  would  be  available  to  vin- 
dicate various  wrongs,  and  that  seems  to  make  a  lot  of  sense,  to 
devote  one's  energies  there. 

As  part  of  that  overall  thinking,  you  might  want  to  think  in 
terms  of  masters  and  their  appropriate  role.  It  is  not  just  simply 
eliminating  them,  though  I  think  your  power  would  extend  that 
far,  to  answer  your  question  directly,  but  perhaps  providing  that  if 
they  are  used,  that  maybe  certain  procedural  devices  be  put  in 
place  so  that,  for  example,  the  foundation  of  the  master's  own  not 
only  expertise  but  also  views  on  various  things  can  be  subject  to 
examination.  Maybe  there  ought  to  be  objections  that  can  be  lodged 
on  that  basis  and  so  on. 

So  I  would  answer  yes,  I  think  you  do  have  jurisdiction,  but  my 
larger  point  is  that  maybe  the  focus  on  a  broad  range  of  remedies 
might  be  more  helpful  than  perhaps  this  particular  legislation, 
which  as  Mr.  Pilon  mentioned  and  I  would  emphasize,  and  I 
thought  I  gently  did  in  my  testimony  but  maybe  I  should  be  more 
explicit,  the  need  to  direct  the  governing  body  to  come  up  with 
money  is  always  going  to  be  dependent  upon  the  scope  of  the 
judge's  order  to  say,  here  is  what  you  have  to  do. 

If  the  scope  of  that  order  is  such  that  the  municipality  says,  "We 
cannot  pay,"  or  "There  is  a  State  statute  that  blocks  us  from  pay- 
ing," even  if  you  stop  the  judge  from  ordering  a  tax  increase,  which 
the  Supreme  Court  says  you  should  not  do,  and  you  simply  say, 
"Well,  come  up  with  the  money,"  you  could  also  say  to  the  govern- 
ing body,  'Well,  we  are  going  to  hold  you  in  contempt.  We  are  going 
to  fine  the  city.  We  are  going  to  say,  take  the  money  from  this 
source  or  that  source."  There  are  lots  of  other  things  they  could  do, 
and  still,  you  are  not  dealing  with  the  underlying  problem  of  the 
overall  plan  being  far  in  excess,  perhaps,  of  what  the  constitutional 
wrong  is. 

Maybe  a  better  way  to  think  about  it  is  to  make  this  part  of,  as 
I  said,  a  more  general  sort  of  congressional  list  of  suggestions  or 
options,  if  you  will,  to  Federal  courts  about  what  kind  of  remedies 
they  should  employ,  and  maybe  you  cannot  get  around  the  con- 
stitutional limit,  as  I  said  before.  You  cannot  tell  courts,  if  you  are 
going  to  give  them  jurisdiction  and  they  find  a  constitutional 
wrong,  you  cannot  say,  "You  cannot  use  any  remedy  under  any  cir- 
cumstances even  if  you  find  it  is  absolutely  necessary." 

I  do  not  think  you  can  go  that  far.  But  I  think  it  would  be  very 
salutary  to  say,  here  is  a  suggested  approach.  I  think  judges  would 
be  governed  by  that,  or  would  attempt  to  live  within  that,  to  the 
extent  possible,  and  it  may  be  a  sensible  thing  to  think  about. 

Senator  Grassley.  Mr.  Pilon. 

Mr.  Pilon.  Yes.  Let  me  expand  upon  some  points  that  Professor 
Cheh  just  mentioned. 

Ms.  Cheh.  I  think  we  are  a  tag  team. 

Mr.  Pilon.  Yes,  and  yet  we  were  supposed  to  be  here  on  opposite 
sides  of  this  issue.  Professor  Cheh  was  my  constitutional  law  teach- 
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er  at  George  Washington  University.  I  am  one  of  the  more  obstrep- 
erous students,  I  might  note,  in  class. 

But  in  any  event  before  you  returned.  Congressman  Manzullo,  I 
mentioned  my  own  reservations  about  this  bill,  not  least  because 
I  think  it  gives  away  too  much.  It  gives  away  the  principle  of  the 
matter,  namely  that  we  should  not  concede  to  the  other  side  that 
there  is  any  power  whatever  for  judicial  taxation.  In  my  prepared 
testimony,  I  have  addressed  the  issues  that  you  raised  in  yours  be- 
cause I  had  the  benefit  of  that  before  preparing  my  testimony. 

Just  to  make  a  narrow  point  and  then  to  go  over  to  the  larger 
point,  with  respect  to  the  language  of  the  bill,  it  says  that  the  court 
cannot  enter  an  order  that  requires  a  State  to  increase  taxes.  Well, 
of  course,  the  problem  is,  the  court  has  no  way  of  determining  that. 
That  is  a  political  question.  To  satisfy  any  order,  a  municipality 
might  increase  taxes,  it  might  sell  assets,  it  might  lay  off  person- 
nel. There  are  any  number  of  means  available  to  it. 

So  the  court  has  no  way  of  knowing  whether  its  order  would  or 
would  not  require  increasing  taxes,  and,  therefore,  the  court  would 
be  in  no  position  to  issue  an  order  on  penalty  of  being  in  violation 
of  this  provision  of  the  statute 

Representative  MANZULLO.  Could  you  yield  on  that? 

Mr.  PiLON  [continuing].  Which  a  court  itself  would  have  to  deter- 
mine in  the  end,  anyway. 

Representative  Manzullo.  Could  you  3deld  on  that? 

Mr.  PiLON.  Sure. 

Representative  Manzullo.  I  know  you  had  1  da/s  notice  to 
come,  but  what  this  bill  does  is  it  says  to  the  courts  that  before  you 
enter  an  order,  you  must  determine  the  impact  of  that  order  on  the 
community.  See,  what  is  going  on  now  is  really  foolish.  The  court 
says,  here  is  the  remedy.  We  have  gotten  together  with  the  master 
and  all  these  experts  and  they  all  come  out  of  Kansas  City,  and 
here  is  the  order.  The  Rockford  School  Board  has  a  budget  of,  what 
is  it,  $50  million  a  year,  Mr.  Neblock? 

Mr.  Neblock.  I  think  it  is  $140  million. 

Representative  Manzullo.  $140  million  a  year.  And  now,  along 
comes  the  court  that  says,  oh,  by  the  way,  it  is  going  to  cost  you 
$25  million  a  year  for  this  desegregation  order.  That  is  a  sizable 
chunk  of  money. 

What  we  are  saying  very  simply  is  this,  that  before  the  court  en- 
ters an  order,  it  has  to  determine  the  impact,  the  financial  impact 
of  that  order  on  the  community,  because  the  purpose  is  to  bring  in 
the  goalposts  and  say,  these  are  the  taxing  rates.  Allow  people  to 
come  into  court  and  say  what  would  the  effect  of  taxes  be  on  the 
community. 

Mr.  PiLON.  But  again,  that  is  a  political  question. 

Representative  Manzullo.  It  is  not  a  political  question. 

Mr.  PiLON.  The  community  could  as  easily  say,  we  are  going  to 
sell  off  that  property  we  own  outside  of  town  to  satisfy  this  judg- 
ment and  do  it  that  way  rather  than  raise  taxes.  There  is  no  way 
that  a  court  has  the  resources  to  sit  there  and  determine 

Representative  Manzullo.  Mr.  Pilon,  the  Rockford  School  Dis- 
trict is  going  to  have  400  experts,  the  school  district.  These  are  ad- 
ministrators and  experts  coming  in,  and  staff  as  the  court  calls 
them.  When  you  say  that  they  have  no  resources  to  determine  the 
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economic  impact,  I  mean,  we  have  realtors  that  can  come  in  and 
testify.  People  can  testify  as  to  the  impact  of  this  order. 

This  legislation  is  very,  very  simple.  It  gives  some  common  sense 
to  the  Federal  courts  and  says,  look  here.  Just  as  the  legislature, 
just  as  the  Congressional  Budget  Office  and  the  House  of  Rep- 
resentatives have  to  determine  the  impact  of  legislation  on  people, 
so  must  a  Federal  judge  determine  the  impact  of  its  order  on  the 
people.  It  is  just  very,  very  common  sense. 

Mr.  PiLON.  We  are  not  going  to  resolve  this  issue  here,  but  there 
is  the  larger  point  that  I  do  not  want  to  lose  sight  of. 

Senator  Grassley.  Please  finish  your  point. 

Mr.  PiLON.  That  is  this.  Courts  are  purporting  today  to  be  rem- 
edjdng  wrongs.  That  is  the  first  point.  But  the  wrong  to  be  rem- 
edied here  is  segregation.  That  wrong  ended  ages  ago,  and  yet 
these  courts  are  still  in  business  remed5dng  that  wrong.  And  so 
what  you  have  here  is  not  a  court  that  is  remedying  a  wrong.  That 
is  just  the  ruse.  The  court  is  really  pursuing  a  public  goal,  namely, 
seeking  to  bring  about  equality  in  education  as  measured  by  any- 
body whom  you  want  to  look  to  to  measure  this.  In  this  case,  it 
happens  to  be  these  local  magistrates  who  are  doing  that. 

As  a  result,  what  you  have  with  legislation  like  this  is  just  tin- 
kering at  the  edges.  You  are  not  going  to  the  real  issue,  and  that 
is  the  scope  of  the  remedial  authority.  Now,  interestingly,  in  Jen- 
kins III,  that  is  what  I  think  Rehnquist  was  moving  toward,  but 
in  a  very  tentative  way,  by  talking  about  the  intradistrict  versus 
interdistrict  issue. 

But  still,  taken  to  its  logical  conclusion,  I  think  that  opinion,  and 
the  next  time  the  issues  come  before  the  Co^u-t,  depending  upon 
what  the  Court  looks  like,  which  the  members  of  this  subcommittee 
will  have  something  to  say  about,  the  next  time  that  this  comes  be- 
fore the  Comi;,  it  may  very  well  be  that  the  Court  will  be  looking 
at  the  whole  remedial  scheme  in  a  much  larger  way  and  will  ask 
the  fundamental  question,  is  this  a  remedy  which  is  addressing  the 
wrong  or  is  this  a  remedy  in  search  of  a  wrong,  there  being  no  con- 
stitutional wrong  at  issue? 

Finally,  I  would  note,  if  you  want  to  know  what  the  real  practical 
solution  to  this  problem  is,  it  is  vouchers.  Get  the  government  out 
of  the  business  of  education.  Let  people  send  their  kids  where  they 
want  to  send  them  and  this  issue  will  appear  overnight  and  with 
it  the  magistrates,  to  boot. 

Senator  Grassley.  You  must  come  from  the  Cato  Institute. 

Mr.  PiLON.  Yes.  [Laughter.] 

Senator  GRASSLEY.  Did  you  want  to  add  to  this,  and  then  I  am 
going  to  quickly  yield  so  he  has  a  round  of  questioning  before  I  fin- 
ish. 

Mr.  LiNDSETH.  I  will  just  add  that  in  the  latest  round  of  the  Mis- 
souri cases  in  the  Supreme  Court,  Jenkins  III,  aside  from  the  inter- 
district aspects,  there  is  also  language  in  the  opinion  that  can  be 
read  as  saying  you  can  only  apply  these  remedies  to  the  "victims." 
Now,  exactly  what  those  victims  are,  people  will  argue  different 
ways.  But  for  something 

Mr.  PiLON.  Those  victims  are  50  years  old  now. 

Mr,  LiNDSETH.  That  is  right,  and  obviously,  something  that  hap- 
pened 40  years  ago,  it  is  hard  to  argue  that  children  going  to  those 
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schools  today  are  victims.  But  the  Supreme  Court  is  moving  to 
Umit  the  jurisdiction,  but  there  is  still,  and  the  main  point  I  want- 
ed to  make  is  there  is  still  enormous  discretion,  depending  on  the 
feelings  of  the  Federal  judge. 

We  have  been  trying  in  St.  Louis  to  get  the  interdistrict  compo- 
nents of  the  remedy  ended,  because  Missouri  v.  Jenkins  says  clear- 
ly you  cannot  have  them  unless  you  have  findings  of  liability  based 
on  interdistrict  violations.  That  was  a  year  and  a  half  ago  and  we 
cannot — the  case  has  now  been  referred  to  a  settlement  coordinator 
with  an  indefinite  schedule  as  to  when  these  settlement  talks  are 
going  to  be.  In  the  meantime,  the  State  is  paying  for  this  particular 
thing  at  the  rate  of  $100  million  a  year. 

This  is  a  remedy  that  the  Federal  court,  the  Supreme  Court  itself 
has  basically  said  is  unlawful  and  beyond  the  courts  to  order.  But 
such  is  the  discretion  of  the  lower  courts,  that  it  is  going  on  at  a 
cost  of  $2  million  a  week  and  it  will  continue  to  go  on  indefinitely. 
So  that  just  illustrates  the  discretion  and  power  that  I  am  talking 
about  here. 

Senator  Grassley.  Congressman,  I  will  yield  you  5  minutes. 

Representative  Manzullo.  Thank  you.  Senator. 

Let  me  just  make  the  statement,  Mr.  Pilon,  the  last  paragraph 
that  occurs  in  Senator  Grassleys  bill  and  mine  makes  it  very  clear, 
and  I  know  you  have  not  had  a  chance  to  examine  the  legislation, 
that  these  bills  do  not  validate  judicial  taxation.  If  this  were  en- 
acted into  legislation  and  the  next  day  the  Supreme  Court  said  ju- 
diciM  taxation  is  unconstitutional  across  the  board,  then  this  piece 
of  legislation  would  have  no  meaning.  It  would  not  create  a  right 
that  otherwise  might  not  exist.  We  were  very  careful  in  doing  that, 
and  the  reason  we  draft;ed  the  legislation  was  because  of  the  outcry 
coming  from  our  constituents. 

I  wanted  to  ask  you  a  question,  Mr.  Neblock.  In  your  testimony, 
fortunately,  I  read  it  in  advance,  you  stated  that  you  noted  a  depre- 
ciation in  real  estate  property  values. 

Mr.  Neblock.  Yes,  sir.  Congressman. 

Representative  MANZULLO.  Where  did  you  get  that  information? 

Mr.  Neblock.  From  local  realtors.  I  got  it  from,  I  do  not  remem- 
ber the  real  estate  name,  but  it  was  Mike  Dunne  and  his  real  es- 
tate firm.  They  give  me  the  facts  and  figures  on  depreciation  in 
house  sales  and  the  length  of  time  and  the  number  of  homes  on  the 
market  at  this  time. 

Representative  Manzullo.  Professor  Cheh,  first  of  all,  I  think 
you  agree  that  Congress  has  the  authority  to  hmit  the  jurisdiction 
of  the  Federal  district  courts,  the  inferior  courts. 

Ms.  Cheh.  Without  question. 

Representative  Manzullo.  It  is  under  the  Constitution.  What  we 
are  doing  in  this  case  is  not  saying  to  the  courts  this  particular 
field  of  legislation  is  off  limits  but  simply  putting  in  parameters 
within  which  the  court  can  act  before  it  imposes  judicial  taxation. 
As  a  professor  of  constitutional  law,  your  opinion  as  to  whether  or 
not  a  bill  hke  this,  in  your  mind,  would  pass  consitutional  muster, 
at  least  the  notion  of  it,  maybe  not  perhaps  all  the  wording  in  it. 

Ms.  Cheh.  The  notion  of  it,  yes,  and  as  I  said,  it  seems  to  me 
that  as  long  as  you  do  not  remove  from  the  Federal  district  court 
any  essential  remedy,  that  is  to  say,  any  remedy  without  which  the 
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harm  could  not  be  made  whole,  then  you  are  within  your  powers. 
So  the  question  is,  have  you  done  that? 

I  think  what  you  have  done  is,  in  a  salutary  way,  as  I  mentioned 
in  the  testimony,  I  think  by  instilling  caution,  by  forcing  judges  to 
make  these  findings,  you  may  be  simply  making  them  adhere  to 
what  the  Supreme  Court  has  been  sajdng  as  a  limit  on  these  ap- 
proaches by  saying  they  should  be  last  resort.  So  you  are  instilling 
that  caution  but  you  are  also  structuring  the  judge's  decision,  and 
that  is  helpful,  too.  In  fact,  in  terms  of  thinking  about  masters  and 
judges,  use  of  masters  and  so  on,  instead  of  just  simply  accepting 
conclusions  that  may  be  drawn,  the  judge  has  to  make  findings, 
and  I  think  that  is  a  helpful  discipline. 

I  do  think  some  provisions,  though,  the  ones  that  say  that  in  no 
event — ^you  would  have  to  find  that  in  no  event  would  it  reduce 
property  values,  or  in  no  event  would  it  increase  or  reduce  reve- 
nues to  the  city  or  in  no  event  would  it  supercede  applicable  laws 
about  limits  of  taxation,  I  think  there,  you  are  on  shakier  ground, 
because  there,  those  particular  factors  may  have  nothing  to  do  with 
whether  in  a  given  case  the  essential  remedy  would  be  in  order — 
I  know  we  are  sajdng  judicial  taxation — but  would  be  in  order,  di- 
rected to  the  governing  body,  come  up  with  this  money,  because 
you  may  say  to  them,  come  up  with  this  money,  and  as  a  con- 
sequence, you  may  have  reduction  in  revenues  or  you  may  have 
also  an  additional  order  by  a  court  saying,  in  any  statute  that  you 
may  have  perhaps  imposed  in  anticipation  of  this  litigation  that 
limits  the  amount  of  money  that  you  can  raise,  that  may  have  to 
give  way.  So  there  are  some  things  in  there  that  I  think  violate 
that  outer  perimeter,  but  it  is  an  outer  perimeter.  So  yes,  I  think 
that  this  is  certainly  within  your  powers. 

I  think  I  have  answered  that  directly,  but  indulge  me.  I  just 
wanted  to  make  a  couple  of  points  about  some  of  the  other  things 
that  were  said  here.  In  terms  of  segregation  orders,  we  have  to  look 
at  the  picture  of  what  has  happened  over  a  period  of  time  to  under- 
stand why  we  are  where  we  are  today. 

The  truth  of  the  matter  is,  when  Mr.  Pilon  talks  about  who  are 
the  victims,  trying  to  figure  out  who  are  the  victims,  the  issue  in 
segregation  is  not  just  an  order  to  a  governing  body,  stop  having 
an  official  system  of  one  school  for  whites  and  one  school  for  blacks. 
It  is  also  doing  away  with  the  vestiges,  the  byproducts  of  those 
dual  systems  and  we  cannot  close  our  eyes  to  the  fact  that  those 
dual  systems  operated  where  you  had  white  schools  that  were  well 
endowed  and  you  had  black  schools  and  black  districts  that  were 
poorly  endowed.  They  were  rotten  schools,  in  many  instances. 

So  in  order  to  redress  the  harm,  to  put  things  where  they  would 
have  been  if  you  had  not  engaged  in  this  unconstitutional  behavior, 
if  you  had  not  funneled  money  and  sucked  money  away  from  the 
minority  schools,  the  orders  that  courts  have  been  imposing  have 
that  harm  in  mind.  So  they  want  to  see  that  the  school  system  not 
only  officially  says,  "OK,  we  are  not  segregating  anymore,  anybody 
can  go  to  whatever  school  they  want,"  but  that  you  also  take  care 
of  the  underlying  problem  that  you  created  by  that  dual  system. 

Once  the  court  said  that  that  is  part  of  the  harm,  then  you  get 
into  this  question  about  how  are  you  going  to  redress  it.  As  I  said, 
it  would  not  be  enough  to  say,  "We  are  not  segregating  anymore." 
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You  have  to  put  those  schools  in  a  position  where  they  would  have 
been  had  you  not  engaged  in  unconstitutional  behavior,  and  that 
is  sort  of  the  nub  of  the  problem. 

On  top  of  that,  you  had  a  period  of  time  where  there  was  massive 
resistance  in  certain  areas,  foot-dragging,  all  sorts  of  tactics  were 
used,  5  years  were  going  by,  10  years  were  going  by,  15  years  were 
going  by,  and  as  a  consequence  of  that,  the  Supreme  Court  sanc- 
tioned, if  you  will,  broad  powers  to  lower  Federal  courts  to  get  with 
the  scheme,  move  ahead,  do  something  now,  because  by  denying  a 
remedy  here  for  10,  15  years,  you  have  denied  constitutional  rights 
all  the  while.  So  get  some  orders  in  place.  We  are  sanctioning  you, 
go  ahead,  get  some  orders  in  place  that  take  care  of  the  problem. 

Well,  they  were  given  the  green  light  then  to  fashion  broad-based 
remedies,  and  although  courts,  of  course,  take  the  proposals  by  the 
parties  in  the  case,  courts  became  or  tended  to  become  in  some  in- 
stances far  more  activists.  They  may  have  gone  well  beyond  what 
they  should  have  gone.  So  now  you  see  the  phenomena  of  the  Su- 
preme Court  getting  back  in  the  picture,  getting  back  in  the  picture 
not  to  say,  do  something,  have  orders  that  redress  the  harm,  but 
rather,  whoa,  where  have  you  gone  with  this? 

In  the  Kansas  City  case,  and  I  have  had  no  direct  involvement, 
but  just  reading  the  accounts  and  the  reports,  the  Supreme  Court 
reports  and  the  lower  court  reports,  this  judge  felt  that  as  a  vestige 
of  past  discrimination,  you  could  not  put  the  situation  where  it 
would  have  been  in  a  school  system  that  is  now  predominately 
black.  What  you  needed  to  do  was  fix  up  those  schools  and  provide 
for  integration,  but  since  it  was  only  an  intradistrict  harm,  the 
judge  ordered  an  interdistrict  remedy,  by  trying  to  make  these 
schools  these  fabulously  endowed  magnet  schools. 

But  the  Supreme  Court  said,  no,  you  cannot  do  that.  You  cannot 
order  an  interdistrict  remedy  for  an  intradistrict  harm.  It  has  also 
gotten  back  into  the  picture  by  saying,  hey,  at  some  point,  these 
orders  have  to  end.  They  do  not  go  on  perpetually.  The  Supreme 
Court  has  come  back,  perhaps  not  to  the  extent  some  would  hke, 
and  maybe  there  is  a  lot  more  it  has  to  do,  but  in  now  putting  the 
discipline  on  the  judges  that  they  earlier,  in  response  to  a  different 
sort  of  problem  were  saying,  move  forward. 

So  we  come  to  this  table  now  with  that  as  the  background,  and 
in  terms  of  what  Congress  can  do,  what  this  committee  can  do  to 
restrain  lower  Federal  court  judges,  I  am  not  so  sure  that  the  way 
we  define  the  constitutional  harm  is  wrong,  and  in  any  event,  I  am 
not  so  sure  even  if  it  is  wrong  that  Congress  can  direct  a  reinter- 
pretation  of  constitutional  principle  should  be  left  to  the  courts. 

Instead,  what  I  think  may  be  a  useful  thing  to  think  about,  as 
I  said  before,  is  thinking  about  offering,  for  lack  of  a  better  termi- 
nology or  something,  a  charter  of  remedies  that  Federal  district 
courts  ought  to  think  about  if  they  face  problems  like  this,  and 
then,  even  though  some  of  them  may  not  be  binding  because, 
again,  you  cannot  leave  that  outer  perimeter  of  the  essential  rem- 
edy that  you  need,  I  think  that  it  may  have  the  effect  of  having 
lower  Federal  courts  try  to  comply  with  remedies  that  have  been 
outlined,  to  the  extent  they  redress  the  harm. 

Representative  Manzullo.  I  asked  the  question  and  it  is  an  ex- 
cellent answer. 
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Senator  Grassley.  I  am  going  to  have  to  call  the  meeting  to  a 
close  here.  I  had  more  questions,  and  I  think  Senator  Heflin  may 
have  had  some,  so  this  gives  me  an  opportunity  to  say  what  I 
should  have  said  at  the  beginning  of  the  meeting.  Because  every- 
body cannot  be  here,  you  may  get  some  questions  in  writing.  I 
think  normally  2  weeks,  we  would  like  to  have  a  response.  You 
may  not  get  many,  but  I  know  I  have  one  here  that  I  have  to  send 
to  you. 

I  am  going  to  have  to  call  the  meeting  to  an  end  and  I  thank  you 
all  very  much  for  your  testimony.  Thank  you  very  much. 

Mr.  Neblock.  Thank  you. 

Mr.  LiNDSETH.  Thank  you. 

Ms.  Cheh.  Thank  you. 

Mr.  PiLON.  Thank  you,  Senator. 

Senator  Grassley.  The  hearing  is  adjourned. 

[Whereupon,  at  3:35  p.m.,  the  subcommittee  was  adjourned.] 
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